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ERRATA to the First Edition, 1999

The following significant errata are corrected in this reprinting of the First Edition of the
Construction Contract. Several minor typographical errors and layout irregularities
have also been corrected.

GENERAL PROVISIONS

Foreword  In figure “Typical sequence of Payment Events envisaged in Clause 147,
change “14.11 Contractor issues Final Statement ...” to “Contractor
submits Final Statement ...”.

Page 2 In the middle of the third line of Sub-Clause 1.1.2.9, delete “under”.
Page 26 In the title of Sub-Clause 8.1, substitute “Works” for “Work”.
Page 56 In the penultimate line, delete the parentheses “(* and ).

Page 60 Sub-Clause 20.3, in the line following sub-paragraph (d), delete
“Particular Conditions” and substitute “Appendix to Tender”.
Page 68 In the third line of Clause 9, delete the two words “notice to”.

GUIDANCE FOR THE PREPARATION OF PARTICULAR CONDITIONS
Page 14 Under Sub-Clause 14.9, delete “EXEMPTION” and substitute

“RETENTION”.
Annexes Delete “© FIDIC”.
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FOREWORD

The Fédération Internationale des Ingénieurs-Conseils (FIDIC) published, in 1999, First
Editions of four new standard forms of contract:

Conditions of Contract for Construction,
which are recommended for building or engineering works designed by the
Employer or by his representative, the Engineer. Under the usual arrangements
for this type of contract, the Contractor constructs the works in accordance
with a design provided by the Employer. However, the works may include some
elements of Contractor-designed civil, mechanical, electrical and/or
construction works.

Conditions of Contract for Plant and Design-Build,
which are recommended for the provision of electrical and/or mechanical plant,
and for the design and execution of building or engineering works. Under the
usual arrangements for this type of contract, the Contractor designs and
provides, in accordance with the Employer’s requirements, plant and/or other
works; which may include any combination of civil, mechanical, electrical
and/or construction works.

Conditions of Contract for EPC/Turnkey Projects,

which may be suitable for the provision on a turnkey basis of a process or
power plant, of a factory or similar facility, or of an infrastructure project or other
type of development, where (i) a higher degree of certainty of final price and
time is required, and (i) the Contractor takes total responsibility for the design
and execution of the project, with little involvement of the Employer. Under the
usual arrangements for turnkey projects, the Contractor carries out all the
Engineering, Procurement and Construction (EPC), providing a fully-equipped
facility, ready for operation (at the “turn of the key”).

Short Form of Contract,

which is recommended for building or engineering works of relatively small
capital value. Depending on the type of work and the circumstances, this form
may also be suitable for contracts of greater value, particularly for relatively
simple or repetitive work or work of short duration. Under the usual
arrangements for this type of contract, the Contractor constructs the works in
accordance with a design provided by the Employer or by his representative (if
any), but this form may also be suitable for a contract which includes, or wholly
comprises, Contractor-designed civil, mechanical, electrical and/or
construction works.

The forms are recommended for general use where tenders are invited on an
international basis. Modifications may be required in some jurisdictions, particularly if
the Conditions are to be used on domestic contracts. FIDIC considers the official and
B0 Dog(uthentic texts to be the versions in the English language.
In ’@e preparation of these Conditions of Contract for Construction, it was recognised
that, jwhile there are many sub-clauses which will be generally applicable, there are
h sgme sub-clauses which must necessarily vary to take account of the circumstances
& "('.:"f{][-_’;,‘ A L}%



relevant to the particular contract. The sub-clauses which were considered to be
applicable to many (but not all) contracts have been included in the General
Conditions, in order to facilitate their incorporation into each contract.

The General Conditions and the Particular Conditions will together comprise the
Conditions of Contract governing the rights and obligations of the parties. It will be
necessary to prepare the Particular Conditions for each individual contract, and to
take account of those sub-clauses in the General Conditions which mention the
Particular Conditions.

For this publication, the General Conditions were prepared on the following basis:

(i) interim and final payments will be determined by measurement, applying the
rates and prices in a Bill of Quantities;

(i) if the wording in the General Conditions necessitates further data, then (unless
it is so descriptive that it would have to be detailed in the Specification) the sub-
clause makes reference to this data being contained in the Appendix to Tender,
the data either being prescribed by the Employer or being inserted by the
Tenderer;

(i) ~ where a sub-clause in the General Conditions deals with a matter on which
different contract terms are likely to be applicable for different contracts, the
principles applied in writing the sub-clause were:

(@ users would find it more convenient if any provisions which they did not
wish to apply could simply be deleted or not invoked, than if additional
text had to be written (in the Particular Conditions) because the General
Conditions did not cover their requirements; or

(b) in other cases, where the application of (a) was thought to be
inappropriate, the sub-clause contains the provisions which were
considered applicable to most contracts.

For example, Sub-Clause 14.2 [Advance Payment] is included for convenience, not
because of any FIDIC policy in respect of advance payments. This Sub-Clause
becomes inapplicable (even if it is not deleted) if it is disregarded by not specifying the
amount of the advance. It should therefore be noted that some of the provisions
contained in the General Conditions may not be appropriate for an apparently-typical
contract.

Further information on these aspects, example wording for other arrangements, and
other explanatory material and example wording to assist in the preparation of the
Particular Conditions and the other tender documents, are included within this
publication as Guidance for the Preparation of the Particular Conditions. Before
incorporating any example wording, it must be checked to ensure that it is wholly
suitable for the particular circumstances; if not, it must be amended.
w0 _Dox
Sy V%_/@re example wording is amended, and in all cases where other amendments or
L ad"cﬁ,{ions are made, care must be taken to ensure that no ambiguity is created, either
with the General Conditions or between the clauses in the Particular Conditions. It is
h, egsential that all these drafting tasks, and the entire preparation of the tender
\EDIG A%



documents, are entrusted to personnel with the relevant expertise, including the
contractual, technical and procurement aspects.

This publication concludes with example forms for the Letter of Tender, the Appendix
to Tender (providing a check-list of the sub-clauses which refer to it), the Contract
Agreement, and alternatives for the Dispute Adjudication Agreement. This Dispute
Adjudication Agreement provides text for the agreement between the Employer, the
Contractor and the person appointed to act either as sole adjudicator or as a member
of a three-person dispute adjudication board; and incorporates (by reference) the
terms in the Appendix to the General Conditions.

FIDIC intends to publish a guide to the use of its Conditions of Contract for
Construction, for Plant and Design-Build, and for EPC/Turnkey Projects. Another
relevant FIDIC publication is “Tendering Procedure”, which presents a systematic
approach to the selection of tenderers and the obtaining and evaluation of tenders.

In order to clarify the sequence of Contract activities, reference may be made to the
charts on the next two pages and to the Sub-Clauses listed below (some Sub-Clause
numbers are also stated in the charts). The charts are illustrative and must not be
taken into consideration in the interpretation of the Conditions of Contract.

1.1.31 & 13.7 Base Date

1.1.32 & 81 Commencement Date

1166 & 4.2 Performance Security

1147 & 143 Interim Payment Certificate

1.1.33 & 82 Time for Completion (as extended under 8.4)
1.1.34 & 9.1 Tests on Completion

1.1.835 & 10.1  Taking-Over Certificate

1137 & 111 Defects Notification Period (as extended under 11.3)
1.1.3.8 & 11.9 Performance Certificate

1.1.4.4 & 14.13 Final Payment Certificate



Issue of the Submission Issue of the 8.1 10.1 Issue of 11.9 Issue of the

Tender of the Letter of Commencement Taking-Over  Performance
Documents  Tender Acceptance  Date Certificate Certificate
Base Defects
Date 8.2 Time for Notification
Completion Period?
<> <>

>
28d <28d Delay attributable | 11 Notifying - <21d
to the of Defects
Contractor?
A
A
<> |
Tender 4.2 Issue of the 9.1 Testson —— > | Remedying —>
period Performance Security Completion? of Defects

4.2 Return of |
the Performance

Security
Typical sequence of Principal Events during Contracts for Construction
1. The Time for Completion is to be stated (in the Appendix to Tender) as a number of days, to which is added
any extensions of time under Sub-Clause 8.4.
2. In order to indicate the sequence of events, the above diagram is based upon the example of the Contractor

failing to comply with Sub-Clause 8.2.
3. The Defects Notification Period is to be stated (in the Appendix to Tender) as a number of days, to which is
added any extensions under Sub-Clause 11.3




Each of the
monthly (or
otherwise)
interim
payments

The final
payment

14.3 Contractor 14.6 Engineer 14.7 Employer makes

submits Statement issues Interim the payment to the
to the Engineer Payment Certificate Contractor
<56d

<28d

Engineer verifies
statement, Contractor
submits information <28d <56d
- >

14.11 Contractor submits ~ 14.11 Contractor submits  14.13 Engineer issues 14.7 Employer
draft final statement to the Final Statement and the Final Payment makes payment
Engineer 14.12 discharge Certificate

Typical sequence of Payment Events envisaged in Clause 14

8.1 20.2 Parties 20.4 A Party refers 20.4 A Party may 20.6 A Party
Commencement appoint the a dispute to the issue a “notice of may initiate
Date DAB DAB dissatisfaction” arbitration
Parties present Amicable
submissions to the DAB settlement
| . _____________________________ ______________________________|
<28d <84d <28d >56d
- >» | « >
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General Conditions

General Provisions

1.1
Definitions

1.1
The Coritract

In the Conditions of Contract ("these Conditions”), which include Particutar Conditions
and these General Conditions, the following words and expressions shall have the
meanings stated. Words indicaling persons or parties include corparations and other
legal entities, except where the context requires otherwise.,

1.1.1.1  “Gontract’ means the Contract Agreement, the Letter of Acceptance, the
Letter of Tender, these Conditions, the Specification, the Drawings, the
Schedules, and the further documents (if any) which are listed in the
Centract Agreement or in the Letter of Acceptance.

1.1.1.2 “Gonfract Agreemient’ means the contract agresment (if any) reférred to in
Sub-Clause 1.6 [Contract Agreement].

1.1.1.3 ‘“Letter of Acceptahce” means the ietter of formal acceptance, signed by
the Employer, of the Letter of Tender, including any annexed memoranda
coniprising agresments between and signed by both Parties. If there is no
such letter ¢f acceptance, the expression “Letter of Acceptance” means the
Contract Agreement and thé date of issuing or receiving the Letter of
Acceptance means the date of signing the Coniract Agreemant,

1.1.1.4 “Letter of Tender” means the document entitled letter of tender, which was
completed by the Contractor and includes the signed offer to the Employer
for the Works.

1.1.1.5 “Specification” means the document entitled specification, as included in
tne Contract, and any additions and modifications to the specificaticn in
accerdance with the Contract. Such document spécifies the Works.

1.1.1.6  “Drawings” means the drawings of the Works, as included in the Coritract,
and any additional and modified drawings issued by {or on behalf of) the
Employer in accordance with the Contract.

11.1.7  *“Schedules” means the document{s) entitled schedules, completed by the
Contractor and submitted with the Letter of Tender, as included in the
Contract. Such document may include the Bill of Quantities, data, lists, and
schedules of rates and/or prices.

1.1.1.8 “Tender’ means the Letter of Tender and all other documents which the
Contractor submitted with the Letter of Tender, as included in the Contract.

“Appendix to Tender” means the complsted pages entitled appendix to
tender which are appended to and form part of the Letter of Tender.

“Bill of Quantities” and “Daywork Schedule” mean the documents so
named (if any) which are comprised in the Schedules.




1.1.2
Parties and Persons

1.1.3
Dates, Tests, Periods
and Completion

1.1.2.1

11.22

11.23

11.2.4

1.1.25

11286

1127

1.1.2.8

1129

1.1.2.10

1.1.3.1

1132

1.1.8.3

"Party” means the Employer er the Confractor, as the context requires.

“Employer” means the person named as employer in the Appendix to
Tender and the legal successors in title to this person.

“Contractor” means the person{s) named as contractor in the Letter of
Tender accepted by the Empioyer and the legal successors in title to this
person(s).

“Engineer” means the person appointed by the Empioyer to act as the
Engineer for the purposes of the Contract and named in the Appendix to
Tender, or other person appointed from time to time by the Employer and
netified to the Contractor under Sub-Clause 3.4 [Replacement of the Engineer].

“Contractor’s Represeniative” means the person named by the
Contractor in the Contract or appointed from time to time by the Contractor
under Sub-Clause 4.3 [Contractor’s Representative], who acts on behalf of
the Contractor.

“Employer’s Personnel” means the Engineer, the assistants referred to in
Sub-Clause 3.2 [Delegation by the Fngineer] and all other staff, labour and
other employees of the Engineer and of the Employer; and any other
personnel notified to the Contractor, by the Employer or the Enginesi, as
Employer’s Persocnnel.

‘Contractor’s Personnel’ means the Contractor’s Representative and all
personnel whom the Contractor utilises on Site, who may includs the staff,
labour and other employess of the Contractor and of each Subcontractor:
and any other personnel assisting the Centractor in the execution of the Works.

“Subcontractor” means any person named in the Contract as a
subcontractor, or any person appointed as a subtontractor, for a part of the
Works; and the legal successors in title to each of these persens.

“‘DAB" means the person or three persons so named in the Contract, or
other person(s} appointed under Sulb-Clause 20.2 [Appoiniment of the
Dispute Adjudication Board] or Sub-Clause 20.3 [Failure fo Agrea Dispute
Adjudication Board|

“FIDIC” means the Fédération Internationale des Ingénieurs-Conseils, the
international federation of consutting engineers.

“Base Date” means the date 28 days prior o the latest daie for submission
of the Tender.

“CGommencement Date” means the date notified under Sub-Clause 8.1
[Cornrmencement of Works].

“Time for Completion” means the time for completing the Works or a
Section (as the case may be) under Sub-Clause 8.2 [Time for Completion],
as stated in the Appendix tc Tender (with any extension undar Sub-
Clause 8.4 [Extension of Time for Completion)), caloulated from the
Commencement Date.

“Tests on Compietion” means the tests which are specified in the Contract
or agreed by both Parties or instructed as a Variation, and which are carried

Conditions of Contract %r Construciion



114
Money and Paymenis

Ganaral Conditons

1135

1.1.36

1.1.3.7

1.1.3.8

1.1.3.9

1.1.4.1

1.1.4.2

11.4.3

1.1.4.4

1.1.4.5

1.1.46

1.1.47

out under Clause 9 [Tests on Completion] befors the Works or a Section (as
the case may be) are taken over by the Employer,

“Taking-Over Certificate” means a certificate issued under Clause 10
[Empioyer's Taking Overl.

“Tests after Completion” means the tests (if any} which are specified in the
Contract and which are carried out in accordance with the provisions of the
Particular Conditions after the Works or a Section (as the case may be) are
taken over by the Employer.

"Defects Notification Period” means the pericd for notifying defects in the
Works or a Ssction (as the case may be) under Sub-Clause 11.1
[Comptetion of Cutstanding Work and Remedying Defects], as stated in the
Appendix to Tender {with any extension under Sub-Clause 11.3 [Extension
of Defects Notification Period]), calculated from the date on which the Works
or Section is completed as certified under Sub-Clause 10.1 [Taking Over of
the Works and Sections].

“Performance Certificate” means the certificate issued under Sub-
Clause 11.9 [Performarnice Certificate].

“day” means a calendar day and “year” means 365 days.

“Accepted Contract Amount” means the amount accepted in the Letter of
Acceptance for the execution and completion of the Works and the
remedying of any defects.

“Contract Price” means the price defihed in Sub-Clause 14.1 [The
Contract Price], and includes adjustments in accordance with the Contract.

“Cost” means all expenditure reasonably incurred (or fo be incurred) by the
Contractor, whether on or off the Sie, including overhead and similar
charges, but does not include profit.

“Final Payment Certificate” means the payment certificate issued under
Sub-Clause 14.13 [issue of Final Payment Certificate).

“Final Statement” means the statement defined in Sub-Clause 14.11
HApplication for Final Payment Certificate].

“Foreign Currency” means a currency in which part (or all) of the Contract
Price is payable, but not the Local Currency.

“Interim Payment Certificate” means a payment certificate issued under
Clause 14 [Contract Frice and Paymert], other than the Final Payment
Certificate.

“Local Currency” means the currency of the Couniry.

“Payment Certificate” means a payment certificate issued under Clause 14
[ Contract Price and Payment 1,

“Provisional Sum” means a sum (if any) which is specified in the Contract as
a provisional sum, for the execution of any part of the Works or for the supply
of Plant, Materials or services under Sub-Clause 13.5 [Provisional Sums].
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1.1.5
Works and Gouods

1.1.6
Other Definitions

1.1.411

1.1.4.12

1.1.6.1

1.1.56.2

1.1.5.3

11.54

1.1.55

1166

1.1.57

1.1.5.8

1.1.6.1

1.1.6.2

1.1.6.3

“Retention Money” means the accumulaied retention moneys which the
Employer retains under Sub-Clause 14.3 [Appiication for Interim Payment
Certificales] and pays under Sub-Clause 14.9 [Payment of Retention
Maoneyl.

“Statement” means a statement submitted by the Contractor as part of an
application, under Clause 14 [Contract Price and Payment], for a payment
certificate.

“Contractor's Equipment” means all apparatus, rmachinery, vehicles and
other things required for the execution and completion of the Works and the
remedying of any defects. However, Contractor’s Equipment excludes
Temporary Works, Employer's Equipment (if any), Plant, Materials and any
other things intended to form or forming part of the Permanent Works.

“Goods” means Contractor's Equipmant, Materials, Plant and Temporary
Works, or any of them as appropriate.

“Materials” means things of all kinds (other than Plant} intended to form or
forming part of the Parmanent Works, including the supply-only materials (if
any) to be supplied by the Contractor under the Contract.

“‘Permanent Works” means the permanent works to be execuled by the
Contractor under the Contract.

“Plant” means the apparatus, machinery and vehicles intended to form or
forming pari of the Permanent Works.

“Section” means a part of the Works specified in the Appendix to Tender as
a Section (if any).

“Temporary Works” means all temporary works of every kind (other than
Contractor’s Equipment) required on Site for the execution and completion
of the Permanent Works and the remedying of any defects.

“Works" mean the Permanent Works and the Temporary Works, or aither of
them as appropriate.

“Contractor’s Documents” means the calculations, computer programs
and cther software, drawings, manuals, models and cther documents of
a technical nature {if any) supplied by the Contractor under the
Contract.

“Country” means the country in which the Site {or most of it) is located,
where the Permanent Works are to be executed,

“Employer’s Equipment” means the apparatus, machinery and vehicles (if
any} made available by the Employer for the use of the Contractor in the
execution of the Works, as stated in the Specification: but does not include
Plant which has not been taken over by the Employer.

“Force Majeure” is defined in Clause 19 [Force Majeure].

“‘Laws” means all national (or state) legislation, statutes, ordinances and
other laws, and regulations and by-laws of any legally constituted public
authority.

Conditiors of Contract for Construction



1.1.6.6 “Performance Security” means the security (or securities, if any) under
Sub-Clause 4.2 [Performance Security].

1.1.8.7 “Site” means the places where the Permanen! Works are to be executed
and to which Plant and Materials are tc be delivered, and any other places
as may be specified in the Contract as forming part of the Site.

1.1.6.8 “Unforeseeable” means not reasonably foreseeable by an experienced
contractor by the date for submission of the Tender.

1.1.6.8 “Mariation” means any change to the Works, which is instructed or
approved as a variation under Clause 13 [Variations and Adjustments].

1.2
Interpretation In the Contract, except where the context requires otherwise:

(@) words indicating one gender include all genders;

(o)  words indicating the singular also include the plural and words indicating the
plural also include the singular;

{c)  provisions including the word “agree”, “agreed” or “agreement” require the
agreement to be recorded in writing, and

(d) “written” or “in wriling” means hdnd-written, type-written, printed or
electronically made, and resufting in a permanent record.

Thé marginal words and other headings shall not be taken into censideration in the

interpretation of these Conditions.

1.3
GCommunications Wherever these Conditions provide for the giving or issuing of approvals, certificatds,
consents, determinations, notices and requests, these communications shall be:

(&) in writing and delivered by hand (against receipt], sent by mail or courier, or
transmitted using any of the agieed systems of electronic transmission as
staled in the Appendix to Tender: and

(b)  delivered, sent or transmitted to the address for the recipient’s communications
as stated in the Appendix to Tender. However:

0] if the recipient gives notice of another address, communications shall
thereafter be delivered accordingly; and

(i) if tha recipient has not stated otherwise when requesting an approval or
consent, it may be sent to the address from which the reguest was
issued.

Approvals, certificates, consents and determinations shall nat be unreasonably

withheld or delayed. When a certificate is issued to a Party, the certifier shall send a

copy 1o the other Party. When a notice is issued 1o a Party, by the other Party or the

Engineer, a copy shall be sent to the Engineer or the other Party, as the case may

be.

1.4
Law and Language The Contract shall be governed by the law of the country (or other jurisdiction) stated

the Appendix to Tender.
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The language for communications shall be that stated in the Appendix to Tender. i no
language is stated thers, the language for communications shall be the language in
which the Contract {or most of it} is written.,

1.5

Priority of Documents

The documents forming the Contract are t0 be taken as mutually explanatory of one
another. For the purposes of interpretation, the priority of the documents shall be in
accordance with the following sequence:

(@) the Contract Agreement (if any),

(L) the Letter of Acceptance,

(c} the leiter of Tender,

(d) the Particular Conditions,

(&} these General Conditicns,

{H the Specification,

{e]] the Drawings, and

{h} the Schedules and any other documents forming part of the Contract.

If an ambiguity or discrepancy is found in the documents, the Engineer shall issue any
necessary clarification or instruction.

1.6

Contract Agreement

1.7

The Parties shall enter into & Contract Agreement within 28 days after the Contractor
receives the Letter of Acceptance, unless they agree otherwise. The Coniract
Agreement shall be based upon the form annexed to the Particular Conditions. The
costs of stamp duties and similar charges (if any) imposed by law in connecticn with
entry inte the Contract Agreement shall be borne by the Employer.

Assignment

Neither Party shall assign the whole or any part of the Contract or any benefit or
interest in or under the Contract. However, either Party:

(a) may assign the whole or any part with the prior agreement ¢f the other Party,
at the sole discration of such other Party, and

& may, as security in favour of a bank or financial institution, assign its right to any
moneys due, or to become due, under the Contract,

1.8

Care and Supply of
Documents

The Specification and Drawings shall be in the custody and care of the Employer.
Unless otherwise stated in the Contract, two copies of the Contract and of each
subsequent Drawing shall be suppliad to the Contractor, who may make or request
further copies at the cost of the Contractor.

Each of the Contractor’s Documenis shall be in the custody and care of the
Contractor, unless and until taken over by the Employer. Unless otherwise stated in
the Contract, the Contractor shall supply io the Engineer six copies of each of the
Contractor's Documents.

The Contractor shall keep, on the Site, a copy of the Gontract, publications named in
the Specification, the Contractor's Documents (if any), the Drawings and Variations
and other communications given under the Contract. The Employer’s Personnel shall

Hich was prepared for use in executing the Works, the Party shall promptly give
tige 1o the other Party of such error or defect.
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1.9 The Contractor shall give notice to the Engineer whenever the Works are likely to be

Delaved Drawings or delayed cr disrupted if any necessary drawing or instruction is not issued to the

Instructions Contractor within a particular time, which shall be reascnable. The notice shall include
details of the necessary drawing or instruction, details of why and by when it should
be issued, and details of the nature and amount of the delay or disruption likely to be
suffered if it is late.

if the Contractor suffers delay and/or incurs Cost as a result of a failure of the Engineer
to issue the notified drawing or instruction within a time which is reasonable and is
specified in the notice with supporting details, the Contractor shall give a further notice
to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(@) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion)], and

(b) payment of any such Cost plus reascnable profit, which shall be included in the
Contract Price.

Alfter receiving this further notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Delerminations] to agree or determine these matters.

However, if and to the extent that the Engineer’s failure was caused by any error or
delay by the Gontractor, including an error in, or delay in the submission of, any of the
Contractor’s Documents, the Contractor shall not be entitied to such extension of
time, Cost or profit.

1.10

Employer's Usa of As between the Parties, the Contractor shall retain the copyright and other intellectual
Contractor’s Documents  property rights in the Contractor's Documents and other design decuments made by
(or on behalf of) the Contractor.

The Contractor shali be deemed (by sigring the Contract) to give to the Employer a
non-terminable transferable non-exclusive royalty-free ficence to copy, use and
communicate the Cortractor’s Documents, including making and using modifications
of them. This licence shall;

@  apply throughout the actual or intended working life {(whichever is longer) of the
relevant parts of the Works,

(b) entitle any person in proper possessicn of the relevant gart of the Works to
copy, use and communicate the Contractor's Documents for the purposes of
completing, operating, maintaining, altering, adjusting, repairing and
demolishing the Works, and

{c) in the case of Contractor's Documents which ars in the form of computer
programs and other software, permit their use on any computer on the Site and
other places as envisaged by the Contract, including repiacemerts of any
computers supplied by the Centractor.

The Contractor’s Documents and other design documents made by {or on behalf of)
the Contractor shall not, without the Contractor's consent, be used, copied or
communicated 1o a third party by (or on behalf of) the Employer for purposes other
than those permitted under this Sub-Clause.

1.1

s
Contractor's Use_{g?{

Employer’s E}oqﬁgi%ﬁ%e

,jhgtween the Parties, the Employar shall retain the copyright and other intellectual
erty rights in the Specification, the Drawings and other documents made by {or

ehall of) the Employer. The Contractor may, at his cost, copy, use, and cbtain
mfiunication of these documents for the purposes of the Gontract. They shall not,

General Sonditons
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without the Ermployer’s consent, be copied, used or communicated to a third party by
the Contractor, except as necessary for the purposes of the Contract.

1.12

Confidential Details

1.13

The Contractor shall disclose ali such confidential and other information as the
Engineer may reascnably require in order to verify the Contractor’s compliance with
the Contract.

Compliance with Laws

The Contractor shall, in performing the Contract, comply with applicable Laws. Uniass
otherwise stated in the Particular Conditions:

{a the Employer shall have obtained (or shalt cbtain) the planning, zoning or similar
permission for the Permaneant Works, and any other permissions described in
the Specification as having been (or being) obtained by the Employer; and the
Employer shall indemnify and hold the Contractor harmiess against and from
the consequences of any failure t¢ do so; and

()  the Contractor shall give alt notices, pay all taxes, duties and fess, and obtain
all permits, licences and approvals, as required by the Laws in relation to the
execution and completion of the Works and the remedying of any defects; and
the Contractor shall indemnify and hold the Employer harmless against and
from the consequences of any failure to do sc.

1.14
Joint and Several if the Contractor constitutes (under applicable Laws) a joint venture, consortium or
Liability other unincorporated grouping of two or more persons:
(@)  these persons shall be deemed to be jointly and severally liable o the Ernployer
for the performance of the Gontract;
(b)  these persons shall notify the Employer of their leader who shall haive authority
10 bind the Contractor and each of these persons; and
{c)  the Contractor shall not alier its composition or legal status without the prior
consent of the Employer.
mployer
2.1

Right of Access to
the Site

The Employer shall give the Contractor right of access to, and possession of, all parts
of the Site within the time {or times) stated in the Appendix to Tender. The right and
possession may not be exclusive to the Contractor. If, under the Contract, the
Employer is required to give ({to the Contractor) possession of any foundation,
structure, plant or means of access, the Employer shall do so in the time and manner
stated in the Specification. However, the Employer may withheld any such right or
possession until the Performance Security has been received.

If no such time is stated in the Appendix to Tender, the Employer shall give the
Contractor right of access to, and possession of, the Site within such times as may
be required to enable the Contractor to proceed in accordance with the programme
submitted under Sub-Clause 8.3 [Pragramme].

Contracior suffers delay and/or incurs Cost as a resuit of a fallure by the
lover to give any such right or pessession within such time, the Contractor shall
Ve ‘notice to the Engineer and shall be entitled subjsct to Sub-Clause 20.1
opfractor's Claims) to:
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2.2

(a) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

b) payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

However, if and to the extent that the Employer’s failure was caused by any error or
delay by the Contractor, including an error in, or delay in the submission of, any of the
Contractor's Documents, the Centractor shall not beé entitled to such extension of
time, Cost or profit,

Permits, Licences or
Approvals

2.3

The Employer shall (where he is in a position to do so) provide reasonable assistance
to the Contractor at the request of the Contractor:

(a by obtaining copies of the Laws of the Country which are relevant io the
Contract but are not readily available, and

(o) for the Contractor's applications for any permits, licences or approvals required
by the LLaws of the Country:

(i) which the Contractor is required to obiain under Sub-Clause 1.13
[Compliance with Laws],

(iiy for the delivery of Goods, including clearance through customs, and

(i)  for the export of Contractor's Equipment when it is removed from the Site.

Emplover's Personnel

The Empioyer shall be responsible for ensuring that the Employer’s Personnel and the
Emplover’s other contractors on the Site:

(@ co-operate with the Contractor’s efforts under Sub-Clause 4.8 [Co-operation),
and

(o) take actions similar to those which the Centractor is required to take under sub-
paragraphs (a), (b) and () of Sub-Clause 4.8 [Safety Procedures| and under
Sub-Clause 4.18 {Protection of the Environment].

2.4 e

Employer's Financial
Arrangements

2.5

The Employer shall submit, within 28 days after receiving any request from the
Conitractor, reasonable evidence that financial arrangements have been made and are
being maintained which will enable the Employer t¢ pay the Contract Price (as
estimated at that time) in accordance with Clause 14 [Contract Price and Payment]. If
the Employer intends to make any material change to his financial arrangements, the
Employer shall give notice to the Centractor with detailed particulars.

Employer’s Claims

Genaral Conditions R

If the Employer considers himself to be entitled o any paymant under any Clause of
these Conditions or otherwise in connection with the Contract, and/or to any extension
of the Defects Notification Period, the Employer or the Engineer shali give notice and
particulars to the Centractor. However, notice is not required for payments due under
Sub-Clause 4.19 [Hectricity, Water and Gas], under Sub-Clause 4.20 [Employer’s
uipment and Free-fssue Material], or for other services requested by the Contractor.

notice shall be given as soon as practicable after the Employer became aware of
event or circumstances giving rise to the claim. A notice relating to any sxtension
e Defects Notification Period shall be given before the expiry of such period.
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The particulars shall specily the Clause or other basis of the claim, and shall include
substantiation of the amount and/or extension to which the Employer considers
himself to be entitled in connection with the Centract. The Enginger shall then proceed
in accordance with Sub-Clause 3.5 [Determinations] to agree or determine () the
amount (if any) which the Employer is entitled to be paid by the Contractor, and/or
(i) the extension (i any) of the Defects Nolification Period in accordance with Sub-
Clause 11.3 [Extension of Defects Notification Period].

This amount may be included as a deduction in the Contract Price and Payment
Certificates. The Employer shall only be entitled to set off against or make any
deduction from an amount certified in & Payment Certificate, or to otherwise clam
against the Contractor, in accordance with this Sub-Clause.

gineer

34

Engineer’s Duties and The Employer shall appoint the Enginger who shall carry out the dulies assigned to

Authority him in the Contract. The Engineer’s staff shall include suitably qualified engineers and
othér professionals who are competent to carry out these duties.

The Engineer shall have no authority to amend the Contract.

The Engineer may exercise the authority attributable to the Engineer as specified in or
necessarily to be implied from the Contract. i the Engineer is required to obtain the
approval of the Employer before exercising a specified authority, the requirements shall
be as stated in the Particular Conditions. The Employer undertakes not to impose
further constraints on the Engineer’s authority, except as sigreed with the Contractor.

Howsever, whenever the Engineer exerciscs a specified authority for which the
Employer's approval is required, then (for the purposes of the Contract) the Employer
shall be deemed to have given approval.

Except as otherwise staied in thase Conditions:

(@) whenever carrying out duties or exercising authority, specified in or implied by
the Gontract, the Engineer shall be deemed to act for the Employer;

{b)  the Engineer has ho authority to relieve either Party of any duties, obligations or
responsibilities under the Contract; and

{c)  any approval, check, certificate, consent, examination, inspection, instruction,
notice, proposal, request, test, or similar act by the Engineer (including absence
of disapproval) shall not relieve the Contractor from any responsibility he has
under the Contract, including responsikility for errors, omissions, discrepanicies
and non-compliances.

3.2

Delegation by the The Engineer may from time tc time assign duties and delegate authority to assistants,
Engineer and may also revoke such assignment or delegaticn. These assistants may include a
resident engineer, and/or independent inspectors appointed o inspect and/or test
items of Plant and/or Materials. The assignment, delegation or revocation shall be in
muiting and shall not take effect until copies have been received by both Parties,
g:.ever, unless otherwise agreed by both Parties, the Engineer shall not delegate the
ity to determine any matter in accordance with Sub-Clause 3.5 [Determinations).

sibtants shall be suitably qualified persons, who are compstent to carry out these
10
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duties and exercise this authority, and who are fluent in the language for
communications defined in Sub-Clause 1.4 [Law and Language].

Each assistant, to whom duties have been assigned or authority has been delegated,
shall only be autheorised to issue instructions to the Contracior o the exient defined
by the delegation. Any approval, check, certificate, consent, examination, inspection,
instruction, notice, proposal, request, test, or similar act by an assistant, in
accordance with the delegation, shall have the same effect as though the act had
been an act of the Engineer. However;

(@) any failure to disapprove any work, Plant or Materials shall not constitute
approval, and shall therefore not prejudice the right of the Engineer to reject the
work, Plant or Materials;

{b) if the Contractor questions any determination or instruction of an assistant, the
Contractor may refer the matter to the Enginser, who shall promptly confirm,
reverse or vary the determination or instruction.

3.3

Instructions of the
Enginesr

34

The Engineer may issue to the Contractor {at any time) instructions and additional
or modified Drawings which may beé necessary for the execution of the Works and
the remedying of any defects, all in accordance with the Contract. The Contractor
shall only take instructions from the Engineer, or from an assistant to whom the
appropriate authority has been delegated under this Clause. If an instruction
constitutes a Variation, Clause 13 {Variations and Adjustments] shall apply.

The Contractor shall comply with the instructions given by the Engineer or delegated
assistant, on any matter related to the Contract, Whenever practicable, their
instructions shall be given in writing. If the Engineer or a delegaled assistant:

(a) gives an oral instruction,

(b} receives a written confirmation of the instruction, from (or on behalf of) the
Contractor, within two working days after giving the instruction, and

(c) does not reply by issuing a written rejection and/or instruction within two
working days after recelving the confirmation,

then the confirmation shall constitute the written instruction of the Engineer or
delegated assistant {(as the case may be).

Replacement of the
Engineer

ah

If the Employer intends to replace the Engineer, the Employer shall, not less than 42
days before the intended date of replacement, give notice to the Contractor of the
name, address and relevant experience of the intended replacement Engineer,
The Employer shall not replace the Engineer with a person against whom the
Contractor raises reasonable cbjection by notice to the Employer, with supporting
particulars.

Determinations

=1 Corcitions

Whenever these Conditions provide that the Enginser shall proceed in accordance
with this Sub-Clause 3.5 to agree or determine any matter, the Engineer shall consult
with each Party in an endeavour to reach agreement. If agreement is not achieved, the
Engineer shall make a fair determination in accordance with the Contract, taking due
ard of all relevant circumstances.

%Engineer shall give notice to both Parties of each agreement or determination, with
hperting particulars. Each Party shall give effect to each agreement or determination
s and until revised under Clause 20 [Claims, Disputes and Arbitration].

11




4.1
Contractor's General
Ohbligations

The Contractor shall design (to the extent specfiied in the Contract), execute and
complete the Works in accordance with the Contract and with the Engineer’s
instructions, and shall remedy any defects in the Works.

The Contractor shall provide the Plant and Contractor’s Documents specified in the
Contract, and all Contractor’s Personnel, Goods, consumables and other things and
services, whether of a temporary or permanent nature, required in and for this design,
execution, completion and remedying of defects.

The Contractor shall be réspensible for the adequacy, stability and safety of all Site
operations and of all methods of construction. Except to the extent specified in the
Contract, the Gontractor (i} shall be responsible for all Contractor's Documents,
Temgorary Works, and such design of each item of Plant and Materials as is required
for the itern to be in accordance with the Contract, and i} shall not otherwise be
responsible for the design or specification of the Permanent Works.

The Contractor shall, whenever required by the Engineer, submit details of the
arrangements and methods which the Contractor proposes to adopt for the execution
of the Works. No significant aiteration to these arrangements and methods shall be
made without this having previously been notified to the Engineer.

I the Contract specifies that the Contractor shall design ary part of the Permanent
Works, then unless otherwise stated in the Particular Conditions:

{&)  the Contractor shall submit o thie Engineer the Contractor’s Documients for this
part in accordance with the procedures specified in the Contract:

(b} these Contractor's Documents shall be in accordance wilhi the Specification
and Drawings, shall be written in the language for communications defined in
Sub-Clause 1.4 [Law and Language), and shall include additional information
required by the Engineer to add to the Drawings for co-ordination of each
Party’s designs;

(©) the Contractor shall be responsible for this part and it shall, when the Works are
complatad, be fit for such purposes for which the part is intended as are
speacified in the Contract, and

{d)  pricr to the commencement of the Tests on Cormpletion, the Contractor shall
submit to the Engineer the “as-built” documents and operation and
maintenance manuals in accordance with the Spacification and in sufficient
detaif for the Employer to operate, maintain, dismantle, reassemble, adjust and
repair this part of the Works. Such part shall not be considered to be completed
for the purposes of taking-over under Sub-Clause 10.1 [Taking Qver of the
Works and Sections] until these documents and manuals have been submitted
to the Enginser.

4.2

Performance Sacurity

12

The Contractor shall obtain (at his cost) a Performance Security for proper
performance, in the amount and currencies stated in the Appendix to Tender. If an
ount is not stated in the Appendix to Tender, this Sub-Clause shall not apply.

LContractor shall deliver the Performance Security to the Employer within 28 days
e greceiving the Letter of Acceptance, and shall send a copy to the Engineer. The

?Eg‘brmance Security shall be issued by an entity and from within a country (or other
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jrisdiction) approved by the Employer, and shall be in the form annexed to the
Particular Conditions or in anather form approved by the Employer.

The Contractor shall ensure that the Performance Security is valid and enforceable until
the Contractor has executed and completed the Works and remedied any defects. If
the terms of the Performance Security specify its expiry date, and the Contractor has
not become entitled 1o receive the Performance Certificate by the date 28 days prior to
the expiry datg, the Contractor shall extend the validity of the Performance Security uintil
the Works have been completed and any defects have been remedied.

The Employer shall not make a claim under the Performance Security, except for
amounts te which the Employer is entitied under the Contract in the event of:

{a)  failure by the Contractor to extend the validity of the Performance Security as
described in the preceding paragraph, in which event the Employer may claim
the full amount of the Performance Security,

{b) failure by the Contractor to pay the Employer an amount due, as either agreed
by the Contractor or determined under Sub-Clause 2.5 [Employer's Claims] or
Clause 20 [Claims, Dispufes and Arbitration], within 42 days aftet this
agreement or determination,

(c}  failure by the Contractor to remedy a default within 42 days after receiving the
Employer’s notice requiring the default to be remedied, or

{d)  circumstances which entitie the Employer to termination under Sub-
Clause 15.2 [Termination by Empioyer], irespective of whether notice of
terminaticn has been given.

The Emiployer shall indemnify and hold the Contractor harmiess against and frorm all
damages, iosses and expenses (ncluding legal fees and expenses) resulting from a
claim under the Performance Security to the extent to which the Employer was not
entitled to make the claim.

The Employer shall return the Performance Security to the Contractor within 21 days
after receiving a copy of the Performance Certificate.

4.3
Gontractor’s The Contractor shall appoint the Contractor’s Representative and shall give him all
Representative authority necessary tc act en the Contractor’s behalf under the Contract.

Unless the Contractor’s Representaiive is named in the Contract, the Contractor shall,
prior to the Commencement Date, submit to the Engineer for consent the name and
particulars of thé person the Coniractor proposes to appoint as Centracter’s Repres-
entative. If consent is withheld or subsequently revoked, or if the appointed person fails
to act as Contractor’s Representative, the Contractor shall similarly submit the name and
particulars of another suitable person for such appointment.

The Contractor shall not, without the prior consent of the Engineer, revoke the
appeointment of the Contractor's Representative or appoint a replacemsnt.

The whole time of the Contractor's Representative shall be given to directing the

Contractor's performance of the Contract. If the Contracior's Representative is to be

temporarily absent from the Site during the execution of the Works, a suitable
Wlacement persen shall be appointed, subject to the Enginser's prior consent, and
ngineer shall be notified accordingly,

o

;geﬂgontractor’s Representative shall, on behaif of the Contractor, receive instructions
r Sub-Clause 3.3 [rnstructions of the Engineer].

Corditions
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The Centractor's Representative may delegate any powers, functions and authority
to any cocmpetent persen, and may at any time revoke the delegation. Any
delegation or revocation shall not take effect until the Engineer has received prior
notice signed by the Contracior’s Representative, naming the person and
specifying the powsrs, functicns and authority being delegated or revoked,

The Coniractor's Representative and all these persons shall be fluent in the
language for ccmmunications defined in Sub-Clause 1.4 [Law and Language.

4.4
Subocontractors The Contractor shall not subcontract the whole of the Works.

The Contractor shall be responsible for the acts or defaults of any Subcontractor, his

agenis or employees, as if they were the acts or defaults of the Contractor. Unless

otherwise stated in the Particular Conditions;

(&}  the Contractor shall not be required to obtain consent to suppliers of Materials,
or to a subcontract for which the Subcontractor is named in the Coniract;

(o)  the ptior consent of the Engineer shall be obtained to othar proposed
Subcontractors;

{€)  the Contractor shall give the Engineer not léss than 28 days’ notice of the
intehded date of the commengement of each Subcontractor's work, and of the
commencement of such work on the Site; and

(d}  each subcontract shall include provisions which would entitle the Employer to
require the subcontract to be assigned to the Employer under Sub-Clause 4.5
Assigniment of Benefit of Subcontract] {if or when applicable) or in the event of
termination under Sub-Clause 15.2 [Termination by Employer].

4.5

Assignment of Benefit
of Subcontract

4.8

If a Subcontracter’s obligations extend beyond the expiry date of the relevant Defects
Notification Period and the Engirieer, prior to this date, instructs the Contractor to
assign the benefit of such cbligations to the Employer, then the Contractor shall do
s0. Uniess otherwise stated in the assignment, the Contractor shall have no liability to
the Employer for the work carried out by the Subcontractor after the assignment
lakas effact.

Co-operation

14

The Contractor shall, as specified in the Contract or as instructed by the Engineer,
allow appropriate cpportunities for carrying out work to;

(&) the Employer’s Personngl,
{b)  any other contractors employed by the Employer, and
{¢}  the personnel of any legally constituted public authorities,

who may be employed in the execution on or near the Site of any work not included
in the Contract.

Any such instruction shall constitute a Variation if and to the extent that it causas the
Contractor to incur Unforeseeable Cost. Servicas for these personnel and cther
contractors may Include the use of Contractor's Equipment, Temporary Works or
access arrangements which are the responsibility of the Contractor.

\*‘%nder the Contract, the Employer is required to give to the Contractor possession
j:‘z’any foundation, structure, plant or means of access in accordance with
niractor's Documents, the Contractor shail submii such documents to the
“ngineer in the time and manner stated in the Specification.

Conddifions ot Contract for Construction



4.7 The Contractor shall set out the Warks in relation to original points, lines and levels of

Sefting Out reference spedified in the Contract or notified by the Engineer. The Contractor shall be
responsible for the correct positioning of all parts of the Works, and shall rectify any
etror in the positions, levels, dimensions or alignment of the Works.

The Ermployer shall be responsible for any errors in these specified or notified items of
reference, but the Contractor shall use reasonable efforts to verify their accuracy
before they are used.

If the Contractor suffers delay and/or incurs Cost from éxecuting work which was
necessitated by an error in these items of reference, and an experienced contracior
could not reasonably have discovered such error and avoided this delay and/or Cost,
the Contractor shail give notice to the Engineer and shall be entitled subject to Sub-
Clause 20.1 [Contractor’s Claims] to:

{a) an extension of time for any such defay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

{t) payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine () whether and (if so) to what
extent the error could not reasonably have been discovered, and (i) the matters
described in sub-paragraphs (a) and (b) above related 1o this extent.

4.8
Safety Procedures The Contractor shall:

)

comply with all applicable safety regulations,

take care for the safety of all persons entitled to be on the Sits,

(c) use reasonable efforts to keep the Site and Works clear of unnecessary
cbstruction so as to avoid danger to these persons,

(d) provide fencing, lighting, guarding and watching of the Works until completion
and taking over under Clause 10 [Employer’s Taking Over], and

(8) provide any Temporary Works {including roadways, foolways, guards and

fences) which may be necessary, because of the execution of the Works, for

the use and protection of the public and of owners and occupiers of adjacent

land.

=

4.8

Quality Assurance The Contractor shall institute a quality assurance system to demonstrate compliance with
the requirements of the Contract. The system shall be in accordance with the details
stated in the Contract. The Engineer shall be entitled to audit any aspect of the system.

Details of all procedures and compliance documents shall be submitted to the
Engineer for information before each design and execution stage is commenced.
When any document of a technical nature is issued to the Engineer, evidence of the
prior approval by the Contractor himself shall be apparert on the document itself.

Compliance with the quality assurance system shall not relieve the Contractor of any
of his duties, obligations or responsibilities under the Contract.

410
Site Data

\gmployer shall have made available to the Coniractor for his information, prior to
Base Dale, &l relevant data in the Employer's possession on sub-surface and
dpélogical conditions at the Site, including environmental aspacts. The Employer

15
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4.11

shall similarly make available to the Contractor all such data which come into the
Employer's possession after the Base Date. The Contractor shall be responsible for
interpreting all such data.

To the extent which was practicable (faking account of cost and time), the Contractor
shall be deemed to have obtained all necessary information as to risks, contingencies and
other circumstances which may influence or affect the Tender or Works. To the same
extent, the Contractor shall be desmed to have ingpected and examined the Site, its
surroundings, the above data and other available information, and to have been satisfied
before submitting the Tender as to all relevant matters, including (without limitation):

) the form and nature of the Site, including sub-surface conditions,

b the hydrological and climatic conditions,

(c the extent and nature of the work and Goods necessary for the execution and
completion of the Works and the fremedying of any defects,

(d)  the Laws, procedures and labour practices of the Country, and

(&)  the Contractor's requirements for access, accommodation, facilities, personnel,
power, transport, water and other services.

e

Sufficiency of the
Accepted Contract
Amount

The Contractor shall be deemed to:

(@ have satisfied himself as to the correctness and sufficiency of the Accepted
Contract Amount, and

(o}  have based the Accepted Contract Amount on the data, interpratations,
necessary information, inspections, examinations and satisfaction as to all
relevant matters referred to in Sub-Clause 4.10 [S#e Data).

Urnless otherwise stated in the Contract, the Accepted Contract Amount covers all the
Contractor’s obligations under the Centract (including those under Provisional Sums,
if any) and all things necessary for the proper execution and completion of the Works
and the remedying of any defects.

4.12

Unforeseeable Physical
Conditions

In this Sub-Clause, “physical conditions” means natural physical conditions and man-
made and other physical obstructions and poliutants, which the Contractor
encounters at the Site when executing the Works, including sub-surface and hydro-
logical conditions but excluding climatic conditions.

i the Contractor encounters adverse physical conditions which he considers 1o have been
Unforeseeable, the Contractor shall give notice to the Engineer as soon as practicable.

This notice shall describe the physical conditions, so that they can be inspected by
the Engineer, and shall set out the reascns why the Contractor considers them to be
Unforeseeabie, The Contractor shall continue executing the Works, using such proper
and reascnable measures as are appropriate for the physical conditions, and shall
comply with any instructions which the Enginser may give. If an instruction constitutes
a Variation, Clause 13 [Variations and Adjustments] shall apply.

If and to the extent that the Contractor encounters physical conditions which are Unfore-
seeable, gives such a notice, and suffers delay and/or incurs Cost due to these conditions,

.,a._“? the Contractor shall be entitled subject to Sub-Clause 20.7 [Contractor’s Claims] to:

16

| an extension of time for any such delay, if completion is or will be delayed,
: under Sub-Clause 8.4 [Extension of Time for Compietion], and
payment of any such Cost, which shall be included in the Contract Price.

£
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After receiving such notice and inspecting and/or investigating these physical
conditions, the Enginesr shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine (i) whether and {if so) to what extent these
physical conditions were Unforeseeable, and (i) the matters described in sub-
paragraphs (@) and (&) above related to this extent.

However, before additional Cost is finally agreed or determined under sub-
paragraph (i), the Engineer may also review whether other physical conditions in
similar parts of the Works (if any} were more favourable than could reascnably have
been foraseen when the Contractor submitted the Tender. H and 1o the extent that
these more favourable conditions were encountered, the Engineer may proceed in
accordance with Sub-Clause 3.5 [Dez‘ermfnaﬁons} to agree or determine the
reductions in Cost which were due to these conditions, which may be included (as
deducticns) in the Contract Price and Payment Certificates. However, the net effect of
ail adjustments under sub-paragraph (b) and all these reductions, for all the physical
conditions encountérad in similar parts of the Works, shall not resuit in & net reduction
in the Contract Price.

The Engineer may take accourt of any evidence of the physical conditions foressen
by the Contractor when submitting the Tender, which may be made available by the
Contractor, but shall not be bound by any such eviderice.

413

Fights of Way and
Facilities

The Contractor shall bear all costs and charges for special and/or temporary rights-
of-way which he may require, including those for access to the Site. The Contractor
shall also obtain, at his risk and cost, any additional facilities outside the Site which he
may require for the purposes of the Works.

4.14
Avoidance of The Coniractor shail not intérfere unnecessarily or improperly with:
Interference
{a) the convenience of the public, or
{b)  the access to and use and cccupation of all roads and footpaths, irres-
pective of whether they are public or in the possession of the Employer or of
others.
The Contractor shall indemnify and hold the Employer harmless against and from all
damages, losses and expenses (including legal fees and expenses) resulting from any
such unnecessary or improper interference.
4.15

Access Houte

araral Conditions

.
o

The Contractor shall be deemed to have been satisfied as to the suitability and
availability of access routes to the Site. The Contractor shall use reasonable efforts tc
prevent any road or bridge from being damaged by the Contractor’s traffic or by the
Contractor's Personnel. These efforts shall include the proper use of appropriate
vehicles and routes.

Except as otherwise stated in these Conditions:

the Contractor shall (as between the Parties) be responsible for any
maintenance which may be required for his use of access roules;

the Contractor shall provide all necessary signs or directions along access
routes, and shall obtain any permission which may be required from the
Z3 relevant authorities for his use of routes, signs and directicns;

- the Employer shall not be responsiole for any claims which may arise from the
use or otherwise of any access route,

17



{d) the Employer does not guarantee the suitability or availability of particular
access routes, and

{e) Costs due to nen-suitability or non-availability, for the use required by the
Contractor, of access routes shall be borne by the Contractor.

416

Transport of Goods Unless otherwise stated in the Particular Conditions:

(@  the Contractor shall give the Engineer not less than 21 days’ notice of the date
on which any Plant or a major item of other Goods will be delivered to the Sits;

(o)  the Contractor shall be responsible for packing, loading, transporting, réceiving,
unloading, storing and protecting all Goods and other things required for the
Works; and

) the Contractor shall indemnify and hold the Employer harmless against and
from all damages, losses and expenses (including legal fees and expenses)
resulting from the transport of Goods, and shall negotiate and pay all claims
arising from their fransport.

417

Contracior's The Contractor shall be responsible for all Contractor’s Equipment. When brought on

Equipment to the Siie, Contractor's Equipment shall be deemied to be exclusively intended for the
execution of the Works. The Contractor shall not remeove from the Site any major items
of Contractor's Equipment without the consent of the Engineer. However, consent
shali not be required for vehicles transporting Goods or Contractor's Personnel off
Site.

418

Protection of the The Contractor shall take all reasonable steps to protect the environment (both on and
Enviromment off the Site) and to limit damage and nuisance to people and property resulting from
pollution, noige and other results of his operations.

The Contractor shall eénsure that emissions, surface discharges and effluent from the
Contractor’s activities shall not exceed the values indicated in the Specification, and
shall not exceed the values prescribed by applicable Laws.

4.19

Electricity, Water and The Contractor shall, except as stated below, be responsible for the provision of all
(Gas power, water and other services he may require.

‘The Contractor shall be entitled to use for the purposes of the Works such supplies
of electricity, water, gas and other services as may be available on the Site and of
which details and prices are given in the Specification. The Contractor shall, at his risk
and cost, provide any apparatus necessary for his use of these services and for
measuring the quantities consumed.

The quantities consumed and the amcunts due (at these prices) for such services
shall be agreed or determined by the Engineer in accordance with Sub-Clause 2.5
[Employer’s Claims] and Sub-Clause 3.5 [Determinations]. The Contractor shall pay
these amounis to the Employer.

4'20 [
Employer’s Equ;’}gfm o %I:Q Employer shall make the Employer’s Equipment (if any) available for the use of the
&
&
i

and Free-lssue \,Eractor in the execution of the Works in accordance with the details, arangements

rices stated in the Specification. tnless otherwise stated in the Specification:

kY

the Employer shall be responsible for the Employer's Equipment, except that
18
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by  the Contractar shall be responsible for each itern of Employer's Equipment
whilst any of the Contractor’s Personnel is operating it, driving i, directing i or
in possession or centrol of it

The appropriate quantities and the amounts due (at such stated prices) for the use of
Employer's Equipment shall be agreed or determined by the Engineer in accordance
with Sub-Clause 2.5 [Employer's Claims] and Sub-Clause 3.5 [Determinations]. The
Contractor shall pay these amounts to the Employer.

The Employer shall supply, free of chargs, the “free-issue materials” (if any) in
accordance with the details stated in the Specification. The Employer shall, at his risk
and cost, provide these materials at the time and place spaciified in the Contract. The
Contractor shali then visually inspect them, and shall promptly give notice to the
Engineer of any shortage, defect or default in these materials. Unless otherwise
agreed by both Parties, the Employer shall immediately rectify the notified shortage,
defect or default.

After this visual inspection, the free-issue matetials shall come under the care, custody
and control of the Contractor. The Contractor’s obligations of inspection, care,
custody and control shall not refieve the Employer of liability for any shortage, defect
or default not apparent from a visual inspection.

4.21

Progress Reports

Gengral Cordifions

Unless otherwise stated in the Particufar Conditions, monthly progress reports shalt be
prepared by the Contractor and submitted to the Engineer in six copies. The first
report shall cover thé period up to the end of the first calendar month following the
Gommencement Date. Reperts shal! be submitted monthly thereafter, each within 7
days after the last day of the period to which it relates.

Reporting shall continue until the Contractor has completed all work which is known to be
outstanding at the completion date stated in the Taking-Over Gertificate for the Works.

Each report shall include:

(a) charts and detailed descriptions of progress, including each stage of design {if
any), Contractor's Documents, procurement, manufacture, delivery to Site,
construction, erection and testing; and including these stages for work by each
nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors]),

(by  photographs showing the status of manufacture and of progress on the Site;

() for the manufacture of each main item of Plant and Materials, the name of the
manufacturer, manufacture locaticn, parcentage progress, and the actual or
expected dates of:

)] commencement of manufacture,
(ii) Contractor’s inspections,

(iii} tests, and

(v  shipment and arrival at the Site;

)  the details described in Sub-Clause 6.10 [Records of Contractor’s Personnel
and Equipment];

copies of quality assurance documents, test results and certificates of
Materials;

list of notices given under Sub-Clause 2.5 [Employer's Claims] and notices
. given under Sub-Clause 20.1 [Contractor’s Claims};

. safety statistics, including details of any hazardous incidents and activities
relating to environmental aspects and public relations; and
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{n) comparisens of actual and planned progress, with details of any events or
circumstances which may jecpardise the completion in accordance with the
Contract, and the measures being (or to be) adopted o overcome delays.

4.22
Security of the SHe

Unless otherwise stated in the Particular Conditions:

(a) the Contractor shall be responsible for kesping unauthorised persons off the
Site, and

(0)  authorised persons shall be limited to the Contractor’s Personnel and the
=mployer's Personnel; and to any other personnel notified to the Contractor, by
the Employer or the Engineer, as authorised personnel of the Employer’s other
contractors on the Site.

4.23

Contractors Operaticns
on Site

The Contractor shall confine his operations to the Site, and to any additional areas
which may be obtained by the Contractor and agreed by the Engineer as working
areas. The Contractor shall take all necessary precautions to kesp Contractor's
Equipment and Contractor’s Personniel within the Site and these additional areas, and
10 keep them off adjacent land.

During the execution of the Works, the Contractor shall keep the Site free from all
unnecessary cbstruction, and shall store or dispose of any Contractor's Equipment or
surplus materials. The Contractor shall clear away and remove from the Site any
wreckage, rubbish and Temporary Works which are no longer required.

Upon the issue of a Taking-Over Certificate, the Contractor shall clear away and
remove, from that part of the Site and Works to which the Taking-Over Certificate
refers, all Contractor's Equipment, surplus material, wreckage, rubbish and Temporary
Works. The Contractor shall leave that part of the Site and the Works in a clezn ard
safe condition. However, the Contractor may retain on Site, during the Defacts Notifi-
cation Period, such Goods as are required for the Contractor to fulfil obligations under
the Contract.

4.24

Fossils

20

All fossils, coins, articles of value or antiquity, and structures and other remains o
items of geologica! or archaeological interest found on the Site shall be placed under
the care and authority of the Employer. The Contractor shal take reasonable
precautions to prevent Gontractor's Personnel or other persons from removing or
damaging any of thess findings.

The Contractor shall, upen discovery of any such finding, promptly give notice to the
Engineer, who shall issue instructions for dealing with it. If the Contractor suffers delay
and/or incurs Cost from complying with the instructicns, the Contractor shall give &
further notice to the Engineer and shall be entifled subject to Sub-Clause 20.1
[Contractor's Claims)] to:

(@ an exiension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 {Extension of Time for Completion}, and
by payment of any such Cost, which shall be included in the Contract Price.

\ler receiving this further notice, the Engineer shall proceed in accordance with Sub-
use 3.5 [Determinations] to agree or determine these matters.
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ated Subcontractors

A
Definition of “nondinated  In the Contract, “nominated Subcontractor” means a Subcontractor:
Subcontractor”
{a) who is stated in the Contract as being a nominated Subcontractor, or
{p)  whom the Engineer, under Clause 13 [Vanafions and Adjustments], instructs
the Contractor to employ as d Subcontractor.
5.2

Ohbijection to Nomination

53

The Contractor shall not be under any obligation to employ a nominated Subcoriractor
against whom the Contracter raises reasonable objection by notice to the Engineer as
s00n as practicable, with supporting particulars. An objection shall be deemed reascnable
if it anses from (among other things) any of the following matters, unless the Emplayer
agrees to indemnify the Contractor against and from the consequences of the matter:

(a)  there are reascns to believe that the Subcontractor does not have sufficient
competence, resources or financial strength;

{b) the subcontract does not specify that the nominated Subcontractor shall
indemnify the Contractor against and from any negligence or misuse of Goods
by the nominated Subcentractor, his agents and employess; or

{c)  the subcontract does not specify that, for the subcontracted work {including
design, if any), the nominated Subcontractor shall:

0] undertake to the Contractor such obligations and liabilities as will enable
the Contractor to discharge his obligations and fabilites under the
Contract, and

(ii) indemnify the Contractor against and fom all obligations and liabilities
arising under or in connection with the Contract and from the
consequences of any failure by the Subcontractor to perform these

~ obligations or to fulfil these liabiltties.

Payments to nominated
Subcontractors

The Contractor shali pay to the nominated Subcontractor the amounts which the
Engirieer certifies 1o be due in accordance with the subcontract, These amounts pius
other charges shall be included in the Contract Price in accordance with sub-
paragraph (b) of Sub-Clause 13.5 [Frovisional Sums], except as stated in Sub-
Clause 5.4 [Evidence of Payments].

5.4

Evidence of Payments

o]

Before igsuing a Payment Certificate which includes an amount payable tc a
nominatec. Subcontractor, the Engineer may request the Condractor to supply
reasonable evidence that the nominated Subcontractor has recaived all amounts due
in accordance with previous Payment Certificates, less applicable deductions for
retention or otherwise. Unless the Contractor:

(@  submits this reasonable evidence to the Engineer, or

o)} (i  satisfies the Engineer in writing that the Conrtractor is reasonably
entitied to withhold or refuse to pay these amounts, and

{ii) submits to the Engineer reasonable evidence that the nominated
Subcontractor has been notified of the Contractor’s entitlement,

the Employer may (at his scle discretion) pay, direct to the nominated
ontractor, part or all of such amounts previously certified (less applicable
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deductions) as are due to the nominated Subcontractor and for which the Contractor
has failed to submit the evidence described in sub-paragraphs () or {b) above. The
Contractor shall then repay, to the Employer, the amount which the nominated Sub-
contractor was directly paid by the Employer.

&.1
Engagemernt of
Siaff and Labour

Except as otherwise stated in the Specification, the Contractor shall make
arrangements for the engagement of all staff and labour, local or otherwise, and for
their payment, housing, feeding and transport.

6.2

Rates of Wages and
Conditions of Labour

The Contractor shall pay rates of wages, and cbserve conditions of labour, which are not
lower than those established for the trade or industry where the work is carried out. If no
established rates or canditions are applicable, the Contractor shall pay rates of wages and
observe conditions which are not lower than the general level of wages and conditions
observed locally by employeats whiose trade or industry is similar to that of the Contractor.

6.3 _
Parsons in the Service The Gontractor shall not recruit, or attempt to recruit, staff and labour from amongst
of Employer the Employer's Personnel.,

6.4

Labour Laws

The Contractor shall comply with all the relevant labour Laws applicable to the
Contractor’s Personnel, including Laws relating to their employment, health, safety,
weltare, immigration and emigration, and shall allow them all their legal rights.

The Contractor shall require his empioyees to obey all applicable Laws, including
those concerning safety at work.

8.5
Working Hours

No work shall be carried out on the Site on locally recognised days of rest, or outside
the normal working hours stated in the Appendix to Tender, unless:

a otherwise stated in the Contract,

b the Engineer gives consent, or

the work is unavoidable, or necessary for the protection of Iifé or property cr for
the safety of the Works, in which case the Contractor shall immediately advise
the Enginesr,

———
Loe

5.6

Facilities for Staff
and Labour

Except as otherwise stated in the Specification, the Contractor shall provide and
maintain all necessary accommodation and welfare facilties for the Contractor's
Personnel. The Gontractor shall also provide facilities for the Empioyer’s Personnel as
stated in the Specificaticn.

The Cortractor shall not permit any of the Contractor’s Personnel to maintain any
temporary or permanent living quarters within the structures forming part of the
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the Contractor shall ensure that medical staff, first aid facilities, sick bay and
ambulance service are available at all times at the Site and at any accommoedation for
Contractor’s and Employer's Personnel, and that suitable arrangements are made for
all necessary welfare and hygiene reguirements and for the prevention of epidemics.

The Contracior shall appoint an acsident prevention officer at the Site, responsible for
maintaining safety and protection against accidents. This person shall be qualified for
this responsibiiity, and shall have the authority to issue instructions and take protective
measures to preveni accidents. Throughout the execution of the Works, the
Centractor shall provide whatéver is required by this person to exercise this
responsibility and authority.

The Contractor shall send, to the Engineer, details of any accident as soon as
practicable after its cccurrence. The Contractor shall maintain records and make
reports concerning health, safety and welfare of persons, and dafmage to property, as
the Engineer may reasonably reguire.

8.8

Contractor’s Throughout the execution of the Works, and as long thereafter as is necessary to fulfil

Suparintendence the Confractor's obligations, the Contractor shafl provide all necessary super-
intendence to plan, arrange, direct, manags, inspect and test the work.
Superintendence shall be given by a sufficient number of persons having adequate
knowledge of the language for communications (defined in Sub-Clause 1.4 [Law and
Language]) and of the operations to be caried out (including the methods and
techniques required, the hazards likely to be encountered and methods of preventing
accidents), for the satisfactory and safe execution of the Works.

6.9

Contractor's The Contractor's Personnel shall be appropriately qualified, skilled and experienced in

Personnel their respective trades or occupations. The Engineer may require the Contractor to
remove (or cause to be removed) any person employed on the Site or Works,
including the Contractor’s Representative if applicable, who:
(8)  persists in any misconduct or fack of care,
(b)  carries cut duties incompetently or negligently,
(© fails 0 conform with any provisions of the Contract, or
(d  persists in any conduct which is prejudicial to safety, health, or the protection

of the environmen.

It appropriate, the Contractor shall then appoint {or cause to be appointed) a suitable
replacement person.

810

Records of Confractor's  The Contractor shall submit, to the Engineer, details showing the number of each

Parsonnel and class of Contractor's Personnel and of each type of Contractor's Equipment on the

Equipment Site. Details shall be submitied each calendar month, in a form approved by the
Engineer, until the Contractor has completed all work which is known ic be
outstanding at the completion date stated in the Taking-Over Certificate for the
Works,

611 ;

AR
Disorderly Condrfi?\ He, Contractor shall at all times take all reasonable precautions to prevent any

ful, rictous or disorderly conduct by or amongst the Coniractor's Personnel,
0 preserve peace and protection of persons and property on and near the

23
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74

Manner of Execution

Materials and Workmanship

The Contractor shall carry out the manufacture of Plani, the production and
manufacture of Materials, and all other execution of the Works:

(@  inthe manner (if any} specified in the Contract,

(o)  in a proper workmanlike and careful manner, in accordance with recognised
good practice, and

) with properly eduipped facilities and non-hazardous Materials, except as
otherwise specified in the Contract.

7.2

Samples

The Contractor shall submit the following samples of Materials, and relevant
information, to the Engineer for consent prior to using the Materials in or for the Works;

@) manufacturer’s standard samples of Materials and samples specified in the
Contract, all at the Contractor’s cost, and

(o)  addtional samples instructed by the Engineer as a Variation.

Each sample shall be labelled as te origin and intended use in the Works.

7.3

Inspection

The Employer’s Personnel shall at al reasonable times:

(@ have full access to all parts of the Site and to all places from which natural
Materials are being obtained, and

) during production, manufacture and construction {at the Site and elsewhers),
be entited to examine, inspect, measure and test the materials and
workmanship, and to check the progress of manufacture of Plant and
production and manufacture of Materials.

The Contractor shail give the Employer’s Personnel full opportunity to carry out
these activities, including providing access, facilities, permissions and safety
equipment. No such activity shall relieve the Contractor from any obligation or
responsibility.

The Contractor shall give notice to the Engineer whenever any work is ready and
before it is covered up, put out of sight, or packaged for storage or transport. The
Engineer shall then either carry out the examination, inspection, measurement or
testing without unreasonable delay, or promptly give notice to the Contractor that the
Enginger does not require te de so. If the Contractor fails to give the notice, he shall,
if and when required by the Engineer, uncover the work and thereafter reinstate and
make good, all at the Contractor's cost.

7.4
Tasting

24

This Sub-Clause shall apply to all tests specified in the Contract, other than the Tests
after Completion {if any).

The Contractor shall provide all apparatus, assistance, dcoccuments and other

m“l{ﬁprma‘uon, electricity, equipment, fuel, consumables, instruments, labour,

fq rials, and suitably qualified and experienced staff, as are necessary to carry cut

pecified tests efficiently. The Contractor shall agree, with the Engineer, ths tims

jﬁj’@lace for the specified testing of any Plant, Materials and other parts of the
OFks.
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7.5

Thi Engineer may, under Clause 13 Mariations and Adjusiments], vary the location or
details of specified tasts, or instruct the Contractor to carry out additional tests. If these
varied or additional tests show that the tested Plant, Materials or workmanship is nct
in accordance with the Contract, the cost of carrying out this Variation shall be borne
by the Contractor, notwithstanding other provisions of the Contract.

The Engineer shall give the Contracior not less than 24 hours’ notice of the Enginser’s
intention to atiend the tests. If the Engineer does not attend at the time and place
agreed, the Contractor may proceed with the tests, unless otherwise instructed by the
Engineer, and the tests shall then be deemed 1o have been made in the Engineer’s
presence.

if the Contractor suffers delay and/or incurs Cost from complying with these
instructions or as a result of a delay for which the Employer is responsible, the
Contractor shall give notice to the Engineer and shall be entitled subject to Sub-
Clause 20.1 [Coniractor’s Clairns] 1o:

(@) an extension of time for any such delay, i completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

() payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall procsed in accordance with Sub-
Clause 3.5 [Deferminations] to agree or determine these matters.

The Contractor shail promptly forward to the Engineer duly certified reports of the tests.
When the specified tests have been passed, the Engineer shall endorse the Contractor's
test certificate, or issue a certificate to him, to that effect. If the Engineer has not
attended the tests, he shall be deemed to have atcepted the readings as accurate.

Hejection

7.6

If, as a resuit of an examination, inspection, measurement or testing, any Plant,
Materials or workmanship is found to be defective or cltherwise not in accordance with
the Conitract, the Engineer may reject the Plant, Materials or workmanship by giving
notice to the Contractor, with reasons. The Contractor shall then promptly make good
the defect and ensure that the rejected item complies with the Contract.

It the Engineer requires this Plant, Materials or workmanship to bs retested, the tests
shall be repeated under the same terms and conditions. If the rejection and retesting
cause the Employer to incur additional costs, the Contractor shall subject to Sub-
Clause 2.5 [Employer’s Claims] pay these cosls to the Employer.

Remedial Work

Gerniaral Conditions

Notwithstanding any previous test or certification, the Engineer may instruct the
Contractor to:

(&) remove from the Site and replace any Plant ar Materials which is not in
accordance with the Contract,

(b}  remove and re-execute any other work which is not in accordance with the

Contract, and

execute any work which is urgently required for the safety of the Works,

whether because of an accident, unforeseeable event or Gtherwise.

é?; Contractor shall comply with the instruction within a reasonable time, which shall
‘e time (if any) specified in the instruction, or immediately if urgency is specified
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If the Contractor fails to comply with the instruction, the Employer shall be entitied to
employ and pay other persons to carry out the work. Except tc the extent that the
Contractor would have been entitled to payment for the work, the Contractor shall
subject to Sub-Clause 2.5 [Employer's Claims] pay o the Employer all costs arising
from this failure.

7.7

Ownership of Plant and
Materials

Each item of Plant and Materials shall, to the extent consistent with the Laws of the
Gountry, become the property of the Employer at whichever is the earlier of the
following times, free from liens and other encumbrances:

(@)  whenitis delivered to the Sitg;
by  when the Contractor is entitled to payment of the value of the Plant and
Materials under Sub-Clause 8.1C [Payment for Flant and Materials in Event of

Suspension).
7.8
Royalties Unless otherwise stated in the Specification, the Contractor shall pay all royalties,
rents and other payments for:
{8)  natural Materials obtained from outside the Site, &rid
{b)  the disposal of material from demolitions and excavations and of other surplus
material (whether natural or man-made), except to the extent that disposal
areas within the Site are specified in the Contract.
mencement, Delays and Suspension
B

Commencement of Works The Engineer shall give the Contractor not less than 7 days’ notice of the
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Commencement Date. Unless otherwise stated in the Particular Conditions, the
Commencement Date shall be within 42 days after the Contractor receives the Letter
of Acceptance.

The Contractor shall commence the execution of the Works as soon as is reasenably
practicable after the Commencement Date, and shall then proceed with the Works
with due expedition and without delay.

Time Tor Completion

The Contractor shall complete the whole of the Works, and each Section (il any),
within the Time for Completion for the Works or Section (as the case may be),
including:

{a} achieving the passing of the Tests cn Complstion, and

{b)  completing all work which is stated in the Contract as being required for the
Works or Section to be considered to be completed for the purposes of taking-
over under Sub-Clause 10.1 [Taking Over of the Works and Sections].

8.3

Programme

20

le Contractor shall submit a detailed time programme to the Engineer within 28 days
et receiving the notice under Sub-Clause 8.1 [Commencement of Works). The
ractor shall also submit a revised programme whenever the previous programme
consistent with actual progress or with the Contractor’s obligations. Fach
cdramme shall include;

Conditions of Contract for Corstruction



(a) the order in which the Contractor intends to carry out the Works, including the
anticipated timing of each stage of design (f any), Contractor’s Documents,
procurement, manufacture of Plant, delivery to Site, construction, erection and
testing,

b) each of these stages for work by each nominated Subcontractor (as defined in
Clause 5 [Nominated Subcontractors]),

(c} the sequence and timing of inspections and tests specified in the Contract,
and

(d) a supporting report which includes:

0] a general description of the methods which the Contractor intends to
adopt, and of the major stages, in the execution of the Works, and

(i) details showing the Contractor's reasonable estimate of the number of
each class of Contractor's Personnel and of each type of Contractor’s
Equipment, required on the Site for each major stage.

Unless the Engineer, within 21 days after receiving a programme, gives notice to the
Contractor stating the extent to which it does not comply with the Contract, the
Contractor shall proceed in accordance with the programme, subject to his other
obligations under the Contract. The Employer's Personnel shall be entitled to rely upon
the programme when planning their activities.

The Contractor shall promptly give notice to the Engineer of specific probable future
events or circumstancas which may adversely affect the work, increase the Contract
Price or delay the exscution of the Works. The Engineer may require the Contracior
te submit an estimate of the anticipated effect of the future event or circumstances,
and/or a proposal under Sub-Clause 13.3 [Variation Frocedira].

I, at any time, the Engineer gives notice to the Contractor that a programmie fails (to
the extent stated) to comply with the Contract or to be consistent with actual progress
and the Contracior’s stated intentions, the Contractor shall submit a revised
programme to the Engineer in accordance with this Sub-Clause.

2.4
Extension of Time for The Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to
Completion an extension of the Time for Completion if and to the extent that completion for the

Gierergl Conditions

purposes of Sub-Clause 10.1 [Taking Over of the Works and Sections] is or wil be
delayed by any of the following causes:

(@  a Variation (unless an adjustment to the Time for Completion has been agreed
under Sub-Clause 13.3 [Variation Procedure)) or ather substantial change in the
quantity of an ftam of work included in the Contract,

(b}  acause of delay giving an entitlernent to extension of time under a Sub-Clause
of these Conditions,

(c) exceptionally adverse climatic conditions,

(d}  Unforesesable shortages in the availability of personnel or Goods caused by
epidemic or governmental actions, or

) any delay, impediment or prevention caused by or aftributable to the
Emplcyer, the Employer’s Personnel, or the Empioyer’s other contractors on
the Site.

the Contractor considers himself 10 be entitled to an extension of the Time for
pletion, the Contractor shall give notice to the Engineer in accordance with Sub-

se 20.1 [Contractor’s Claims]. When determining each extension of time under
oClause 20.1, the Engineer shall review previous determinations and may
réase, but shall not decrease, the total extension of time.
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8.5 If the following conditions apply, namely:
Delays Caused by
Authorities (@) the Contractor has diligently followed the procedures laid down by the relevant
legally constituted public authorities in the Country,
(b  these authorities delay or disrupt the Contractor's work, and
(c) the delay or disruption was Unforesesable,
then this delay or disruption will be considered as a cause of delay under sub-
paragraph {b) of Sub-Clause 8.4 [Extension of Time for Completion].
25

Rate of Progress

If, at any time:

(@ actual progress is too slow to complete within the Time for Completicn, and/or
{b)  progress has falen {or will fall) behind the current programme under Sub-
Clause 8.3 [Programme],

othér than as a resull of a cause listed in Sub-Clause 8.4 [Exiensionh of Time for
Completion}, then the Engineer may instruct the Contractor to submit, under Sub-
Clause 8.3 [Programme], a revised programme and supporting repert describing the
revised methods which the Contractor proposes to adopt in order to expedie
progress and complete within the Time for Completion.

Unless the Engineer notifies otherwise, the Contractor shall adopt these revised
methods, which may require increases in the working hours and/or in the numbers of
Contractor’s Personnel and/or Goods, at the risk and cost of the Contractor. If these
revised methods cause the Employer o incur additional costs, the Contractor shail
subject to Sub-Clause 2.5 [Employer’s Claims] pay these costs to the Employer, in
addition to delay damages (if any) under Sub-Clause 8.7 below.

8.7

Belay Damages

8.8

if the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the
Contracter shall subject to Sub-Clause 2.5 [Emplover’s Claims] pay delay
damages to the Employer for this default. These delay damages shall be the sum
stated in the Appendix to Tender, which shall be paid for every day which shall
elapse between the relevant Time for Completion and the date stated in the
Taking-Over Certificate, However, the total amount due under this Sub-Clause
shall not exceed the maximum amount of delay damages (if any) stated in the
Appendix to Tender.

These delay damages shall be the only damages due from the Contractor for
such default, other than in the event of termination under Sub-Clause 15.2
[Termination by Employer] pricr to completion of the Works. These damages shall
not relieve the Contractor from his obligation to complete the Works, or from any
cther duties, cbligations ¢r responsibilities which he may have under the
Contract.

Suspension of Work

28

The Engineer may at any time instruct the Contractor to suspend progress of
part or ali of the Works. During such suspension, the Coniractor shall protect,
store and secure such part or the Works against any deterioration, loss or
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8.9
Consequenceas of
Suspension

810

If the Contracter suffers delay and/or incurs Cost from complying with the Engineer’s
insiructions under Sub-Clause 8.8 [Suspension of Work] and/or from resuming the
work, the Centractor shall give notice to the Engineer and shall be entitled subject to
Sub-Clause 20.1 [Contractor's Claims] to:

(a) an extension of time for any such delay, i completion is or will be delaysd,
under Sub-Clause 8.4 [Extension of Time for Completion], and
(k) payment of any such Cost, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall not be entitled 1o an extension of time for, or to payment of the
Cest incurred in, making good the consequences of the Contractor’s faulty design,
workmanship or materials, or of the Contractor’s failure to protect, store or secure in
accordance with Sub-Clause 8.8 [Suspension of Work].

Payment for Plant and
Materials in Event of

The Contractor shall be entitled to paymerit of the value {(as at the date of suspensicn)
of Plant and/or Materials which have not been delivered to Site, if:

Suspension
(@) the work on Plant or delivery of Plant and/or Materials has been suspended for
more than 28 days, and
(b} the Contractor has marked the Plant and/or Materials as the Employer's
property in accordance with the Engineer's instructions.
8.1

Frolonget! Suspension

8.12

If the suspensicn under Sub-Clause 8.8 [Suspension of Work] has continued for more
than 84 days, the Contractor may request the Engineer's permission to proceed. If the
Engineer does not give permission within 28 days after being requested to do so, the
Contractor may, by giving notice to the Engineer, treat the suspension as an omission
under Clause 13 [Variations and Adjustments] of the affected part of the Works. If the
suspension affects the whole of the Works, the Contractor may give nolice of
termination under Sub-Clause 16.2 [Terrmination by Contractor].

Hesumption of Work

8.1
Contractor's Obligations

Ganeral Conditons

After the permission or instructicn to proceed is given, the Contractor and the
Engineer shall jointly examine the Works and the Plant and Materigls affected by the
suspensicn. The Gontractor shall make good any deterioration or defect in or loss of
the Works or Plant or Materials, which has occurred during the suspension.

n Completion

The Contractor shall carry out the Tests on Completion in accordance with this
Clause and Sub-Clause 7.4 [Testing], after providing the docurments in accordance
with sub-paragraph (d) of Sub-Clause 4.1 {Contractor's General Obligations].

The Contractor shall give to the Engineer not less than 21 days’ notice of the date
ar which the Contractor will be ready to carry out each of the Tests on
._%pletion. Unless otherwise agreed, Tests on Completion shall be carred out
tip 14 days after this date, on such day or days as the Engineer shall instruct.

nsidering the resulls of the Tests on Completion, the Engineer shall make
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allowances for the effect of any use of the Works by the Employer on the performance
or other characteristics of the Works. As soon as the Works, or a Section, have
passed any Tests on Cempletion, the Contracter shall submit a certified report of the
results of these Tests to the Enginger.

8.2

Delayed Tests if the Tests on Completion are being unduly delayed by the Employer, Sub-Clause 7.4
[lesting] (fifth paragraph) and/or Sub-Clause 10.3 [Inferference wilth Tests on
Completion] shall be applicable.

if the Tests on Completion are being unduly delayed by the Contractor, the Engineer
may by notice require the Contractor to carfy out the Tests within 21 days after
receiving the notice. The Contractor shall carry out the Tests on such day or days within
that period as the Contractor may fix and of which he shall give notice to the Engineer.

If the Coentractor fails to carry out the Tests on Complation within the period of
21 days, the Employer's Personnel may proceed with the Tests at the risk and cost of
the Contractor. The Tests on Completion shall then be deemed to have been carried
out in the presence of the Contractor and the results of the Tests shall be accepted
as accurate.

9.3

Retesting If the Works, or a Séction, fail to pass the Tests on Completion, Sub-Clause 7.5
[Refection] shall apply, and the Engineer or the Gontractor may require the failed Tests,
and Tests on Completion on any related work, to be repeated under the same terms
and conditions.

9.4

Failure to Pass Tests o If the Works, or a Section, fail to pass the Tests on Complstion repeated Under Sub-
Completion Clause 9.3 [Retesting], the Engineer shall be entitled to:

(a) order further repetition of Tests on Completicn under Sub-Clause 9.3;

by if the failure deprives the Employer of substantially the whole benefit of the
Works or Section, reject the Works or Secticn (as the case may be), in which
evant the Employer shall have the same rémedies as are provided in sub-
naragraph (c) of Sub-Glause 11.4 [Failure to Remedy Defacts); or

(© issue a Taking-Over Certificate, if the Employer so requests.

In the event of sub-paragraph (c), the Contracter shall proceed in accordance with all
other obligations under the Contract, and the Centract Price shall be reduced by such
amount as shall be appropriate to cover the réduced value to the Employer as a result
of this failure. Unless the relevant reduction for this failure is stated (or its method of
calculation is defined) in the Contract, the Employer may require the reduction 1o be
(i) agreed by both Parties (in full satisfaction of this failure only) and paid before this
Taking-Qver Certificate is issued, or (i) determined and paid under Sub-Clause 2.5
[Employer’s Ciaims] and Sub-Clause 3.5 [Deferminations)].

Em s Taking Over
10.1 W
Taking Over of the

Works and Sﬁc?&

pt as stated in Sub-Clause 9.4 [Failure fo Pass Tests on Completion), the Works
#ibe taken over by the Employer when (i) the Works have been completed in
g;;’:ojdanoe with the Contract, including the matiers described in Sub-Clause 8.2
é’yé for Completion] and except as allowed in sub-paragraph (&) below, and (i) a

30
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Taking-Over Certificate for the Works has been issued, or is deemed to have been
issued in accordance with this Sub-Clause.

The Contractor may apply by notice to the Engineer for a Taking-Over Certificate not
earlier than 14 days before the Works will, in the Contractor’s opinion, be complete
and ready for taking over. If the Works are divided into Sections, the Contractor may
similarly apply for a Taking-Over Certfiicate for each Section.

The Engineer shall, within 28 days after receiving the Contractor’s application:

(a)  issue the Taking-Over Certificate to the Contractor, stating the date on which
the Works or Section were completed in accordance with the Centract, except
for any minor outstanding work and defects which will not substantially affect
the use of the Works or Section for their intended purpose (either until or whilst
this work is completed and these defects are remedied); or

(B} reject the application, giving reasons and specifying the work required to be
done by the Contractor o enable the Taking-Over Certilicate to be issued. The
Contractor shall then complete this work before issuing a further notice under
this Sub-Clause.

If the Engineer fails either to issue the Taking-Over Certificate or o reject the
Contracter’s application within the period of 28 days, and if the Works or Section
(as the case may be} are substantially in accordance with the Contract, the Taking-
Over Certificate shall be deemed to have been issued on the last day of that

period.
10.2
Taking QOver The Engineer may, at the sole discretion of the Employer, issue a Taking-Over
of Parts of the Works Certificate for any part of the Permanent Works.

The Employer shall not use any part of the Works {other than as a temporary
measure which is either specified in the Contract or agreed by both Parties) uniess
and until the Engineer has issued a Taking-Over Certificate for this part. However, if
the Emplover does use any part of the Warks before the Taking-Over Certificate is
issued:

(a) the part which is used shall be desmed to have been taken over as from the
date on which it is used,

by the Contractor shall cease to be liable for the care of such part as from this
date, when responsibility shall pass to the Employer, and

(©) if requested by the Contractor, the FEngineer shall issue a Taking-Over
Certificate for this part.

After the Engineer has issued a Taking-Over Certificate for a part of the Works, the
Contractor shall be given the earliest opporiunity to take such steps as may be
necessary to carry out any outstanding Tests on Completion. The Contractor shall
carry out these Tests on Completion as scon as practicable before the expiry date of
the relevant Defects Notification Period.

If the Contractor incurs Cost as a result of the Employer taking over and/or using a
part of the Works, other than such use as is specified in the Contract or agreed by the
ontractor, the Contractor shall (i) give notice to the Engineer and (i) be entitied
@ ect to Sub-Clause 20.1 [Contractor's Claims] to payment of any such Cost plus
reasgpnable profit, which shall be included in the Contract Price. After receiving this
ity ga, the Engineer shall proceed in accordance with Sub-Clause 3.5
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Ii a Taking-Over Certificate has been issued for a part of the Works (cther than a
Section), the delay damages thereafter for completion of the remainder of the Works
shall be reduced. Similarly, the delay damages for the remainder of the Section (if any)
in which this part is included shall also be reduced. For any pericd of delay after the
date stated in this Taking-Over Ceriificate, the proportional reduction in these delay
damages shall be calculated as the proportion which the value of the part so certified
bears to the value of the Works or Section (as the case may be) as & whale. The
Engineer shalt proceed in accordance with Sub-Clause 3.5 [Determinations] to agree
ar determine these proportions. The provisions of this paragraph shall only apply 1o the
ddily rate of delay damages under Sub-Clause 8.7 [Delay Damages], and shall nct
affect the maximum amount of these damages.

10.3

Interference with Tests on
Completion

1G.4

if the Contractor is prevented, for more than 14 days, from carrying cut the Tests on
Completion by & cause for which the Employer is responsible, the Employer shall be
deemad to have taken over the Works or Section (as the case may be) on the date
when the Tests on Complstion would otherwise have been compgleted.

The Engineer shall then issue a Taking-Over Certilicale accordingly, and the
Contractor shall carry out the Tests on Completion as soon as practicable, before the
expiry date of the Defects Naotification Period. The Engineer shall require the Tests on
Completion to be carried cut by giving 14 days’ notice and in accordance with the
relevant provisions of the Contract.

If the Contractor suffers delay and/or incurs Cost as a result of this delay in carrying
out the Tests on Gompletion, the Contractor shall give notice to the Engineer and shall
be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

{a} an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Exiension of Time for Completion], and

{b) payment of any such Caost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] 1o agree or determine these matters.

Surfaces Begquiring
Heinstaiement

Except as otherwise stated in a Taking-Over Certificate, a ceriificate for a Section aor
part of the Works shall not be deemed to certify completion of any ground or other
surfaces requiring reinstatement.

11.1

Completion of
Cutstanding Work and
HRemedying Defects

32

In order that the Works and Contractor’s Documents, and each Section, shall bs in
the condition reguired by the Centract (fair wear and tear excepted) by the expiry date
of the relevant Defects Notification Pericd or as scon as practicable thereaiter, the
Contractor shall:

complete any work which is cutstanding on the date stated in a Teking-Over
Ceriificate, within such reasonable time as is insiructed by the Engineer, and
+ execute all work required to remedy defects or damage, as may be notified by
| (or on behalf of) the Employer on or before the expiry date of the Defects
Notification Period for the Works or Section {as the case may be).
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If a defect appears or damage occurs, the Contractor shall be notified accordingly, by
{or on behalf of) the Employer.

11.2

Cost of Remedying
Defects

11.3

All work referred to in sub-paragraph (b) of Sub-Clause 11.1 [Completion of
Outstanding Work and Remedying Defects] shall be executed at the risk and cost of
the Contracior, if and to the extent that the work is attributable to:

{a)  any design for which the Contractor is responsible,
(b} Plar, Materials or workmanship not being in accordance with the
Contract, or

(c failure by the Contractor to comiply with any other obligation.

-t

If and to the extent that such work is attributable to any other cause, the Contractor
shall be notified promptly by (or on behalf of) the Employer, and Sub-Clause 13.3
[Variation Procedure| shall apply.

Exiension of Defects
Mofification Period

114

The Employer shall be entitled subject to Sub-Clause 2.5 [Employer’s Claims] to an
extension of the Defects Notification Period for the Works or a Section if and to the
extent that the Works, Section or a major item of Plant {as the case may be, and after
taking over) cannot be used for the purposes for which they are intended by reason
of a defect or damage. However, a Defects Notification Period shall not be extended
by more than two vears.

If delivery and/or erection of Plant and/or Materials was suspended under Sub-
Clause 8.8 [Suspension of Work] or Sub-Clause 16.1 [Contractor’s Entitlernent to
Suspend Work], the Contractor's obligations under this Clause shall not apply to any
defects or damage occurring more than two years after the Defects Notification Period
for the Plant and/or Materials would otherwise have expired.

Failure to Remedy
Pofects

General Sonditions

If the Contracter fails to remedy any defect or damage within a reasonable time, a
date may be fixed by (or on behaif of) the Employer, on or by which the defect or
damage is to be remedied. The Contractor shall be given reasonable notice of this
date.

if the Contractor fails to remedy the defect or damage by this notified date and this
remedial work was 0 bz executed at the cost of the Contractor under Sub-
Clause 11.2 [Cost of Remedying Defects], the Empioyer may (at his option):

(@) carry out the work himself or by others, in a reasonable manner and at the
Contractor’s cost, but the Contractor shall have no responsibility for this work:
and the Confractor shall subject to Sub-Clause 2.5 [Emgloyer's Claims] pay to
the Emplayer the costs reasonably incurred by the Employer in remedying the
defect or damage;

{b)  require the Engineer to agree or determine a reasonable reduction in the
Contract Price in accordance with Sub-Clause 3.5 [Determinations]; or

(c) if the defect or damage deprives the Employer of substantially the whole

benefit of the Works or any major part of the Works, terminate the Contract as

a whole, or in respect of such major part which cannot be put to the intended

usa. Without prejudice to any other rights, under the Contract or otherwiss,

the Employer shall then be entitled to racover all sums paid for the Works cr

\ for such part {as the case may be), plus financing costs and the cost of

- dismantling the same, clearing the Site and returning Plant and Materials to

the Contractor.
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11.5
Removal of Defective
Work

If the defect or damage cannot be remedisd expeditiously on the Site and the
Employer gives consent, the Contractor may remove from the Site for the purposes
of repair such items of Plant as are defective or damaged. This consent may require
the Contractor to increase the amount of the Performance Sscurity by the full
replacement cost of these items, or to provide other appropriate security.

11.8
Further Tesls

If the work of remedying of any defect or damage may affect the performance of the
Works, the Enginesr may require the repetition of any of the tests described in the
Contract. The requirement shall be made by notice within 28 days after the defect or
damage is remedied.

These tests shall be carried out in accordance with the terms applicable to the
previous tests, except that they shall be carried out at the risk and cost of the Party
liable, under Sub-Clause 11.2 [Cost of Remedying Defects], for the cost of the
remedial work,

11.7
Right of Access

Until the Performance Certificate has been issued, the Contractor shall have such right
of access to the Works as is reasonably required in order to comply with this Clause,
excapt as may be inconsistent with the Employer's reasonable security restrictions.

11.8
Contractor to Search

The Contractor shall, if required by the Engineer, search for the cause of any defect,
under the direction of the Engineer. Unless the defect is to be rermedied at the cost of
the Contractor under Sub-Clause 1.2 [Cost of Remedving Defects), the Cost of the
search plus reasonable profit shall be agreed or determined by the Engineer in
accordance with Sub-Clause 3.5 [Dsterminations] and shall be included in the
Contract Price.

11.8

Performance Gerifficate

11.10

Performance of the Contractor’s obligations shall not be considered to have been
completed until the Engineer has issued the Performance Certificate to the Contractor,
stating the date on which the Gontractor completed his obligations under the Contract.

The Enginesr shali issue the Performance Certificate within 28 days after the latest of
the expiry dates of the Defects Notification Periods, or as soon thereafter as the
Contractor has supplied all the Contractor’'s Documents and completed and tested all
the Works, including remedying any defects. A copy of the Performance Certificate
shall be issued to the Emplover.

Only the Performance Certificate shall be deemed to constitute acceptance of the Works.

Unfulfilied Obligations

1141

After the Performance Certificate has been issued, each Party shall remain liable for
the fulfiment of any cbligation which remains unperformed at that time. For the
purposes of determining the nature and extent of unperformed okbligations, the
Contract shall be deemed o remain in force.

Clearance of Sile

34

Upon receiving the Performance Certificate, the Contractor shall remove any
aining Contractor's Equipment, surplus material, wreckage, rubbish and
mporary Works from the Site.

| these items have not been remaved within 28 days after the Employer
ceives a copy of the Performance Certificate, the Employer may sell or

Conditions of Contract for Construction




otherwise dispose of any remaining items. The Employer shall be entitled to be
paid the costs incurred in connection with, or attributable to, such sale or disposal
and resioring the Site.

Any balance of the moneys from the sale shall be paid o the Contractor. if these
moneys are less than the Employer's costs, the Contractor shall pay the outstanding
balance to the Employer.

Measurement and Evaluation

121
Works to be Measured The Works shall be measured, and valued for payment, in accordance with this Clause.

Whenever the Engineer requires any pait of the Works o be measured, reasonable
notice shall be given to the Contractor's Representative, who shall;

{a) promptly either attend or send ancther qualified representative to assist the
Engineer in making the measurement, and
(v)  supply any particulars requested by the Enginegr,

If the Coniractor fails to attend or send a representative, the measurement made by
(or on behalf of) the Engineer shall be accepted as accurate.

Except as otherwise stated in the Contract, wherever any Permanent Works are to be
measured from records, these shall be prepared by the Engineer. The Contractor shall,
as and when requested, attend to examine and agree the records with the Engineer,
and shall sign the same when agreed. If the Contractor does not attend, the records
shall be accepted as accurate.

If the Contractor examines and disagrees the records, and/cr does not sign them as
agreed, then the Contractor shall give notice to the Engineer of the respects in which
the records are asserted to be inaccurate. Afier receiving this notice, the Engineer
shall review the records and either confirm or vary them. If the Contractor does not so
give notice to the Engineer within 14 days after being requested to examine the
records, they shall be accepted as accurate.

12.2
Method of Measurement  Except as otherwise stated in the Contract and notwithstanding local practice:

{a)  measurement shall be made of the net actual quantity of each item of the
Permanent Works, and

(£} the method of measurement shall be in accordance with the Bill of Quantities
or other applicable Schedules.

12.3

Evaluation Except as otherwise stated in the Contract, the Engineer shalt proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine the Contract Price by
evaluating each item of work, applying the measurement agreed or determined in
accordance with the above Sub-Clauses 12.1 and 12.2 and the appropriate rate or

ﬁ-'M“*’@{LCB for the item.

ach item of work, the appropriate rate or price for the item shall be the rate or
tice; specified for such item in the Contract or, if there is no such item, specified for
‘ér work. However, a new rate or price shall be appropriate for an item of work if:

P
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(@) i) the measured guantity of the item is changed by more than 10% from
the guantity of this item in the Bili of Quantities or other Schedule,
)] this change in gquantity multiplied by such specified rate for this item
exceads 0.01% of the Accepted Contract Amount,

(iii) this change in quantity directly changes the Cost per unit quantity of
this item by mere than 1%, and
{iv} this item is not specified in the Coniract as a “fixed rate item™;

or
o) the work is instructed under Clause 13 [Variations and Adjustmants],
iy no rate or price is specified in the Contract for this item, and
(iii) no specified rate or price is appropriate because the item of work is
not of similar character, or is not executed under similar conditions, as
any item in the Contract.

Each new rate or price shall be derived from any relevant rates or prices in the
Coniract, with reasonable adjustments to take account of the matters described in
sub-paragraph (a) and/or (b), as applicable. i no rates or prices are relevant for the
derivaticn of a new rate or price, it shall be derived from the reasonable Cost of
executing the work, together with reasonable profit, taking account of any other
relevant matters.

Until such time as an appropriate rate or price is agreed or determined, the Enginaer
shall determine a provisional rate or price for the purposes of Interim Payment
Certificates.

12.4

Omissions

1341
Right to Vary
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Whenever the omission of anly work forms part (or ally of a Variation, the value of which
has not been agreed, if:

(&)  the Contractor will incur (or has incurred} cost which, if the work had not been
omitted, would have been deemed to be covered by a sum forining part of the
Accepted Contract Amount;

(b}  the omission of the work will result (or has resulted) in this sum not forming part
of the Contract Price; and

()  this costis not deemed te be included in the evaluation of any substituted work;

then the Contractor shall give notice to the Engineer accordingly, with supporting
particulars. Upon receiving this notice, the Engineer shall procesad in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine this cost, which shall be
included in the Contract Price.

and Adjustments

Variations may be initiated by the Engineer at any time prior te issuing the Taking-Over
Certificate for the Works, either by an instruction or by a request for the Contractor to
submit a proposal.

The Contracior shall execute and be bound by each Variation, unless the Contractor

*‘-““Pigomptly gives notice to the Engineer stating (with supporting particulars) that the

fractor cannot readily obtain the Goods required for the Variation. Upon receiving
otice, the Engineer shall cancel, confirm or vary the instruction.

Variation may include:
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13.2

()  changes to the quantities of any item of work included in the Contract (however,
such changes do not necessarily constituie a Variaticon),

(b}  changes to the quality and other characteristics of any item of work,

{c)  changes to the levels, positions and/or dimensions of any part of the Works,
{d) omission of any work unless it is to be carried out by others,

e any additional work, Plant, Malerials or services necessary for the Permanent

Works, including any associated Tests on Completion, boreholes and other
testing and exploratory work, or
] changes to the sequence or timing ¢f the execution of the Works.

The Contractor shall not make any alteration and/or medification of the Permanent
Works, unless and until the Engineer instructs or approves a Variation.

Value Engineering

13.3

The Contractor may, at any time, submit to the Engineer a written proposal wnich (n the
Contractor's opinion) wil, if adopted, {) accelerate completion, (i) reduce the cost to the
Empioyer of executing, maintaining or operating the Works, (i) improve the efficiency or value
to the Ermployer of the completed Works, or (v) otherwisg be of benefit 1o the Employer,

The proposal shall be prepared at the cost of the Contractor and shall include the
items listed in Sub-Clause 13.3 [Varation Procedure).

If a proposal, which is approved by the Engineer, includes a change in the design of
part of the Permanent Works, then unless otherwise agreed by both Parties:

(@) the Contracior shall design this part,

)  sub-paragraphs (a) to (d) of Sub-Clause 4.1 [Contractor’s General Obligations]
shall apply, and

{c)  If this charige results in a reduction in the contract value of this part, the
Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to
agree or determine a fee, which shall be included in the Contract Price. This fee
shall be half (50%;) of the difference between the following amounts:

(i) such reduction in contract value, resulting from the change, excluding
adjustments under Sub-Clause 13.7 [Adjustments for Changes in
Legislation] and Sub-Clause 13.8 [Adjustments for Changes in Cost],and

{ii) the reduction (if any) in the value to the Employer of the varied works,
taking account of any reductions in guality, anticipated life or operational
efficiencies.

However, if amount (i) is less than amount (i}, there shall not be a fee.

Variation Procedure

General Conditions

If the Engineer requests a proposal, prior to instructing a Variation, the Contractor shall
respond in writing as soon as practicable, either by giving reasons why he cannot
comply (if this is the case) or by submitting:

(a) a description of the proposed work to be performed and a programme for its
exacution,

(b} the Contractor's proposal for any necessary modifications 1o the programme

according to Sub-Clause 8.3 [Programme] and to the Time for Completicn, and

the Contractor's proposal for evaluation of the Variation.

\Englneer shall, as socn as practicable after receiving such proposal (under Sub-
ause 13.2 [Value Engineering] or otherwise), respond with approval, disapproval or
ents. The Contractor shall not delay any work whilst awaiting a response.
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Each instruction to execute a Variation, with any requirements for the recording of Costs,
shall be issued by the Enginser to the Contractor, who shall acknowledge receipt.

Each Variation shall be evaluated in accordance with Clause 12 [Measurement and
Evaluation], unless the Engineer instructs or approves otherwise in accordance with
this Clause.

134

Payment in Applicable
Currencies

13.5

If the Contract provides for payment of the Contract Price in more than oné currency,
then whenever an adjustment is agreed, approved or determined as stated above, the
amount payable in each of the applicable currencies shall be specified. For this
purpose, reference shall be made to the actual or expected currency proportions of
the Cost of the varied work, and to the proportions of various currencies specified for
payment of the Contract Price.

Provisional Sums

13.6

Each Praovisional Sum shall only be used, in whole or in part, in accordance with the
Engineer’s instructions, and the Contract Price shall be adjusted accordingly. The total
sum paid to the Coniractor shalf include only such amounts, for the work, supplies or
services to which the Provisional Sum relates, as the Engineer shall have instructed.
-or each Provisional Sum, the Engineer may instruct:

{a)  work to be executed (inciuding Plant, Materials or services to be supplied) by the
Contractor and valued under Sub-Clause 13.3 [Variation Procedure], and/or

by Plant, Materials or services to be purchased by the Contractor, from a
nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors])
or otherwise; and for which there shall be included in the Contract Price:

i) the actual amounts paid {or due o be paid) by the Contractor, and

(i) a sum for overhead chargés and profit, calculated as a percentage of
these actual amounts by applying the relevant percentage rate (if any)
stated in the appropriate Schedule. If there is no such rate, the
percentage rate stated in the Appendix to Tender shall be applied.

The Contractor shall, when required by the Engineer, produce guetations, invoices,
vouchers and accounts or receipts in substantiation,

Daywork

38

For waork of a minor or incidental nature, the Engineer may instruct that a Variation shall
be executed on a daywork basis. The work shall then be valued in accordance with the
Daywork Schedule included in the Coniract, and the following procedure shall apply. If
a Daywork Schedule is not included in the Contract, this Sub-Clause shall not apply.

Before ordering Goods for the work, the Contractor shall submit quotations to the
Engineer. When applying for payment, the: Contractor shall submit invoices, vouchers
and accounts or receipts for any Goods.

Except for any items for which the Daywork Schedule specifies that payment is not
due, the Contractor shall deliver each day to the Engineer accurate statements in
dupiicate which shall include the following details of the resources used in executing
the previous day’s work:

% the names, occupations and time of Contractor’s Personnel,
#! the identification, type and time of Contractor's Equipment and Temporary
- Works, and

the quantities and types of Plart and Materials used.
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One copy of each statement will, if correct, or when agreed, be signed by the Engineer
and returned to the Contractor. The Contractor shall then submit priced statements of
these rescurces to the Engineer, prior 1o their inclusion in the next Statement under
Sub-Clause 14.3 [Application for Interim Payment Certificales].

13.7

Adjustments for
Changes in Legislation

13.8

The Contract Price shall be adjusted to take account of any increase or decrease in
Cost resulting from a change in the Laws of the Gotuntry (including the introduction of
new Laws and the repeal or modification of existing Laws) or in the judicial or official
governmental interpretation of such Laws, made after the Base Date, which affect the
Contractor in the performance of obligations under the Contract,

If the Contractor suffers (or will suffer) delay and/or incurs {or will incur) additional Cost
as a result of these changes in the Laws or in such interpretations, made after the
Base Date, the Contractor shall give notice to the Engineer and shall be entitled
subject to Sub-Clause 20.1 [Contractor’s Claims] to:

{d) an extension of time for any such delay, if completion is or will be delaysd,
under Sub-Ciause 8.4 [Extension of Time for Completion], and
{b)  payment of any such Cost, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clausé 3.5 [Determinations] to agree or determine these matters.

Adjustiments for
Changes in Cost

In this Sub-Clause, “table of adjustment data” means the completed table of
adjustment data included in the Appendix to Tender. If there is no such table of
adjustment data, this Sub-Clause shall riot apply.

I this Sub-Clause applies, the amounts payable t6 the Contractor shall be adjusted for
rises or falls in the cost of labour, Goods and other inputs to the Works, by the addition
or deduction of the amounts determined by the formuiae prescribed in this Sub-Clause.
To the extent that full compensation for any rise or fall in Costs is not covered by the
provisions of this or other Clauses, the Accepted Contract Amount shall be deemed to
have included amounts to cover the contingency of other rises and falls in costs.

The adjustment tc be applied to the amount otherwise payable 1o the Contractor, as
valued in accordance with the appropriate Schedule and certified in Payment Certif-
icates, shall be determined from formulae for each of the currencies in which the
Contract Price is payable. No adjustmenti is to be applied to work valued on the basis
of Cost or current prices. The formulae shali be of the following general type:

Ph=a+blny cEn 4 dMn ...
Lo Eo Mo

where:

“Pn” is the adiustment multiplier to be applied to the estimated conlract value
in the relevant currency of the work carried out in pericd “n”, this period being
a month unless otherwise stated in the Appendix to Tender:

a” is a fixed coefficient, stated in the relevant table of adjustment data,
representing the non-adjustable porticn in contraciual payments;

“b”, “c”, “d", ... are coefficients representing the estimated proportion of each
cost element related to the execution of the Works, as stated in the relevant
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14.1
The Gontract Price
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table of adjustment data; such tabulated cost elements may be indicative of
rescurces such as labour, equipment and materials;

“Ln”, “En”, "Mn”, ... are the current cost indices or reference prices for period
“n", expressed in the relevant currency of payment, each of which is applicable
to the relevant tabulated cost element on the date 49 days prior to the last day
of the period (to which the particular Payment Cerlificate relates); and

“Lo”, “Eo”, *Mo", ... are ths base cost indices or reference prices, expressed
in the relevant currency of payment, each of which is applicable to the relevant
tabulated cost element on the Base Date.

The cost indices or reference prices stated in the table of adjustment data shall be
used. If their source is in doubt, it shall be determined by the Engineer. For this
purpese, reference shall be made to the values of the indices at stated dates (quoted
in the fourth and fifth columns respectively of the table) for the purposes of clarification
of the source; although these dates {and thus these values) may not correspond to
the base cost indices.

In cases where the “currency of index” (stated in the table) is not the relevant currency
of paymerit, each index shall be converted into the relevant currency of payment at
the sdlling rate, established by the central bank of the Gountry, of this relevant
currency on the above date for which the index is required to be applicable.

Until such time as each current cost index is available, the Engineer shall determine a
provisional index for the issue of Interim Payment Certificates. When a current cost
index is available, the adjustment shall be recalculated accordingly.

If the Coniractor fails to complete the Works within the Time for Completion,
adiustrment of prices thereafter shall be made using either (i} each index or price
applicable on the date 49 days prior to the expiry of the Time for Completion of the
Works, or (i) the current index or price: whichever is mere favourable to the Employar.

The weightings (coefficients) for each of the factors of cost stated in the table(s) of
adjustment data shall only be adjusted if they have been rendered unreasonabls,
unbalanced or inapplicable, as a result of Variations.

rice and Payment

Unless otherwise stated in the Particular Conditions:

{a)  the Contract Price shall be agreed or determined under Sub-Clause 12.3
[Evaluation] and be subject to adjustments in accordance with the Contract;

{b)  the Contractor shall pay all taxes, duties and fees required to be paid by him
under the Contract, and the Coniract Price shall not be adjusted for any of
these costs except as stated in Sub-Clause 13.7 [Adjustments for Changss in
L egisfation];

any quantities which may be set out in the Bill of Quantities or other Schedule
are estimated quantities and are not io be taken as the actual and correct
quantities:

(M of the Works which the Contractor is required to exscute, or
(i) for the purposes of Clause 12 [Measurement and Evaluation]; and
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(d) the Contractor shall submit to the Engineer, within 28 days after the
Commencement Date, a proposed breakdown of each lump sum price in the
Schedules. The Engineer may take account of the breakdown when preparing
Payment Certificates, but shall not be bound by it.

14.2

Advances Payment The Employer shall make an advance payment, as an interesi-fres loan for
mobilisation, when the Contractor submits a guarantee in accordance with this Sub-
Clause. The total advance payment, the number and timing of instalments {if more
than one), and the applicable currencies and proportions, shall be as stated in the
Appendix to Tendar.

Urless and until the Employer receives this guarantee, or if the total advance payment
is riot stated in the Appendix to Tender, this Sub-Clause shall not apply.

The Engineer shall issue an Interim Payment Certificate for the first instalment after
receiving a Statement (under Sub-Clause 14.3 [Application for interim Payment
Certificates]) and after the Employer receives () the Performance Security in
accordance with Sub-Clause 4.2 [Performance Security] and (i) a guarantee in
amounts and currencies equal fo the advance payment. This guarantee shall be
issued by an entity and from within a country (or other jurisdiction) apgroved by the
Empiloyer, and shall be in the form annexed to the Particular Conditions or in another
form approved by the Employer.

The Contractor shall ensure that the guarantee is valid and enforceable until the
advance payment has been repaid, but its amount may be progressively reduced by
the amount repaid by the Contractor as indicated in the Payment Certificates. If the
terms of the guarantee specify its expiry date, and the advance payment has nat been
repaid by the date 28 days prior to the expiry date, the Contractor shall exiend the
validity of the guarantee until the advance payment ha3 been repaid.

The advance payment shall be repaid through percentage deductions in Payment
Certificates. Unless other percentages are stated in the Appendix to Tender:

(a) deductions shall commence in the Payment Certificate in which the total of all
certified interim payments {excluding the advance payment and deductions and
repayments of retention) exceeds ten per cent (109%) of the Accepted Contract
Amount less Provisional Sums; and

(b} deducticns shall be made at the amortisation rate of one quarter (25%) of the
amount of each Payment Cerlificate {excluding the advance payment and
deductions and repayments of retention) in the currencies and proportions of
the advance payment, until such time as the advance payment has been
repaid.

It the advance payment has not been repaid prior to the issue of the Taking-Over
Certificate for the Works or prior to termination under Clause 15 [Termination by
Empiloyer], Clause 16 [Suspension and Termination by Contractor] or Clause 19 [Force
Majeure] (as the case may be), the whole of the balance then outstanding shall
immediately become due and payable by the Contractor to the Employer.

14.3 —-

Application for ir;temﬂ _nAhe Contractor shall submit a Statement in six copies to the Engineer after the end of

s ch month, in a form approved by the Engineer, showing in detail the amounts to
n the Contractor considers himself to be entitled, together with supporting
yments which shall include the report on the progress during this month in
cardance with Sub-Clause 4.21 [Progress Reports.

41
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The Statement shall include the following items, as applicable, which shall be exprassed
in the various currencies in which the Contract Price is payable, in the sequence listed:

(a) the estimated contract value of the Works executed and the Contractor's
Documents produced up to the end of the moenth {including Variations but
excluding items described in sub-paragraphs (b} to (g) below);

(o)  any amounts to be added and deducted for changes in legislation and changes
in cost, in accordance with Sub-Clause 13.7 [Adjusiments for Changes in
Legisiation] and Sub-Clause 13.8 [Adjustments for Changes in Cost];

(C) any amount to be deducted for retention, calculated by applying the
percentage of retention stated in the Appendix to Tender tc the total of the
above amounts, until the amount so retained by the Employer reaches the limit
of Retention Money f any) stated in the Appendix tc Tender;

(d any amounts to be added and deducied for the advance payment and
repayments in accordance with Sub-Clause 14.2 [Advance Payment];

(e any amounts to be added and deducted for Plant and Materials in accordance
with Sub-Clause 14.5 [Plant and Materials intended for the Works;

i} any other additions or deductions which may have become due under the
Contract or otherwise, including those under Cladse 20 [Claims, Disputes and
Arbitration]; and

(@  the deduction of amounts certified in all previous Payment Certificates.

14.4
Schedule of Payments if the Contract includes a schedule of payments specifying the instalments in which
the Contract Price will be paid, then unless otherwise stated in this schedule:
(@) the instalments guoted in this schedule of payments shall be the estimated
contract values for the purposes of sub-paragraph (@) of Sub-Clause 14.3
[Appticatior: for Inferim Payment Certificates);
()  Sub-Clause 14.5 [Plant and Materials intended for the Works] shall not apply; and
{c) if these instalments are not defined by réference to the actual progress
achieved in executing the Works, and if actual progress is found to be less than
that on which this scheduie of payments was based, then the Engineer may
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or
determine révised instalments, which shall take account of the extent to which
progress is less than that on which the instalments were previously based.
If the Contract does not include a schedule of paymenits, the Contractor shall submit
non-binding estimates of the payments which he expects to bacome due during each
quarterly period. The first estimate shall be submitted within 42 days after the
Commencement Date. Revised estimates shall be submitted at quartetiy intervals,
untit the Taking-Over Certificate has been issued for the Works.
14.5
Plamt and Materials If this Sub-Clause applies, Interim Payment Certificates shall include, under sub-

intended for the Works paragraph (e) of Sub-Clause 14.3, () an amount for Plant and Materials which have
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been sent to the Site for incorporation in the Permanant Works, and (i) a reduction
when the coniract value of such Plant and Materials is included as part of the
Permanent Works under sub-paragraph (a) of Sub-Clause 14.3 [Appiication for Interim
Payment Certificates)].

Whe lists referred to in sub-paragraphs (b)) or ()i} below are not included in the
ndlix to Tender, this Sub-Clause shall not apply.

e ngineer shall determine and certify each addition if the following conditions are
fied:
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14.6

(a) the Contractor has:

(i} kept satisfactory records (including the orders, receipts, Costs and use
of Plant and Materials) which are available for inspection, and

(i} submitted a statement of the Cost of acquiring and delivering the Plant
and Materials to the Site, supporied by satisfactory evidence;

and either:
(o) the relevant Plant and Materials:

{i) are thase listed in the Appendix to Tender for payment when shipped,

{ii) have been shipped to the Country, en route to the Site, in accordance
with the Contract; and

{ifi) are described in a clean shipped bilf of lading or other evidence of
shipment, which has been submiltted 1o the Engineer together with
evidence of payment of freight and insurance, any other documents
reasonably requireéd, and a bank guaranteg in & form and issued by an
entity approved by the Employer in amounts and currencies equal to the
amount due under this Sub-Clause: this guarantee may be in a similar
form fo the form referred to in Sub-Clause 14.2 [Advance Payment] and
shall be valid unti the Plant and Malerials are properly stored on Site and
protected against loss, damage or deterioration;

or
{c)  the relevant Plant and Materials:

)] are those listed in the Appendix to Tender for payment when delivered to
the Site, and

{ii) have been dslivered to and are properly stored on the Site, are protected
agairist logs, damage or deterioration, and appear to be in accordance
with the Contract.

The additional amount to be certified shall be the equivalent of eighty percent of the
Engineer's determination of the cost of the Plant and Materials (including delivery to
Site), taking account of the documentis mentioned in this Sub-Clause and of the
contract value of the Plant and Materials.

The currencies for this additional amount shall be the same as those in which payment
will become due when the contract value is included under sub-paragraph (a) of Sub-
Clause 14.3 [Application for Interim Payment Certificates], At that time, the Payment
Certificate shall include the applicable reduction which shall be equivalent te, and in
the same currencies and proportions as, this additional amcunt for the relevant Plant
and Materials.

Issue of Interim Payment  No amount will be certified or paid until the Employer has received and approved the
Performance Security. Thereafter, the Engineer shall, within 28 days after receiving a
Statement and supporting doecuments, issue to the Employer an Interim Payment
Certificate which shall state the amount which the Engineer fairly determines to be
due, with supporting particulars.

Carlificates

Generst Condtions

& bound to issue an Interim Payment Certificate in an amount which would (after
ion and other deductions) be less than the minimum amount of Interim Payment
,,rtl icates (if any) stated in the Appendix to Tender. In this event, the Engineer shall
gﬁ/ notice to the Contractor accordingly.
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An Interim Payment Certificate shall not be withheld for any other reason, although:

{a} if any thing supplied or work done by the Contractor is not in accordance with
the Contract, the cost of rectification or replacement may be withheld until
rectification or replacement has been completed; and/or

{b)y if the Contractor was or is falling to perform any work or obligation in
accordance with the Contract, and had been so notified by the Engineer, the
value of this work or obligation may be withheld until the work or obligation has
been performed.

The Engineer may in any Payment Certificale make any correction or modification that
should properly be made to any previous Payment Certificate. A Payment Certificate shall
not be deemed to indicate the Engineer's acceptance, approval, consent or satisfaction.

14.7

Payment

14.8

The Employer shall pay to the Contractor:

(a)  the first instalment of the advance payment within 42 days after issuing the
Letter of Acceptance or within 21 days after receiving the documents in
accordance with Sub-Clause 4.2 [Performance Security] and Sub-Ciause 14.2
[Advance Payment], whichevér is later;

(b)  the amount certified in each Interim Payment Certificate within 56 days after the
Engineer receives the Statement and supporting documents; and

(©) the amount certified in the Final Payment Certificate within 56 days after the
Employer receives this Payment Certificate.

Paym'ént of the amount due in each currency shall be made into the bank account,
nominated by the Contractor, in the payment country (for this currency) specified in
the Contract.

Delayed Payment

i the Confractor does not receive payment in accordance with Sub-Clause 14.7
[Paymenit], the Contractor shall be entitled to receive finaricing chargés compounded
monthly on the amount unpaid during the pericd of delay. This pericd shall be deemed
1o commence on the date for payment specified in Sub-Clause 14.7 [Payment],
irespective (in the case of its sub-paragraph (b)) of the date on which any Interim
Payment Certificate is issued.

Unless otherwise stated in the Particular Conditions, these financing charges shall be
caloulated at the annual rate of three percentage points above the discount rate of the
central bank in the country of the currency of payment, and shall be paid in such currency,

The Contractor shall be entitled {o this payment without formal notice or certification,
and without prejudice to any other right or remedy.

14.9

Payment of Retention
Money

44

When the Taking-Over Certificate has been issued for the Works, the first half of the
Retention Money shall be certified by the Engineer for payment to the Contractor. f a
Taking-Over Certificate is issued for a Section or part of the Works, a proportion of the
Retention Money shall be certified and paid. This proportion shal be two-fifths (40%)
of the proportion calculated by dividing the estimated contract value of the Section or
rt, by the estimated final Contract Price.

ampily after the latest of the expiry dates of the Defects Notification Periods, the
olitstanding balance of the Retention Money shall be certified by the Engineer for
yrnent to the Contractor. If a Taking-Over Certificate was issued for a Section, a
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proportion of the second half of the Retention Money shall be certified and paid
oromptly after the expiry date of the Defects Notification Period for the Section. This
proportion shall be two-fiths (40%) of the proportion calculated by dividing the
estimated centract value of the Section by the estimated final Contract Price.

However, if any work remains to be executed under Clause 11 [Defects Liabilify], the
Engineer shall be entitled to withhold certificaticn of the estimated cost of this work
until it has been exacuted.

When calculating these proportions, no account shall be taken of any adjustments
under Sub-Clause 13.7 [Adjustmenis for Changes in Legislation] and Sub-
Clause 13.8 [Adiustments for Changes in Cost)].

14.10

Statement at Completion  Within 84 days after receiving the Taking-Over Certificate for the Works, the
Contractor shall submit to the Enginesr six copies of a Statement at completion with
supporting documents, in accordance with Sub-Clause 14.3 [Application for Interim
Fayrent Certificales], showing:

(@  thevalue of all work dong in accordance with the Contract up to the date stated
in the Taking-Over Ceitificate for the Works,

(by  any further sums which the Contractor considers to be due, and

(c)  an estimate of any other amounts which the Contractor considers will become
due to him under the Contract. Estimated amounts shall be shown separately
in this Statement at completion.

The Engineer shall then certify in accordance with Sub-Clause 14.6 [lssue of Interim
Payment Certificates].

1441 e : - -

Apphication for Final Within 56 days after receiving the Performance Certificate, the Coniractor shall
Payment Certificale submit, to the Engineer, six copies of a draft final statement with supporting
documents showing in detall in a form approved by the Engineer:

@  the value of all work done in accordance with the Contract, and
{h) any further sums which the Contractor considers to be due to him under the
Contract or ctherwise.

if the Engineer disagrees with or cannot verify any part of the draft final statement, the
Contractor shall submit such further information as the Engineer may reasonably
require and shall make such changes in the draft as may be agreed between them. The
Contractor shall then prepare and submit to the Engineer the final statement as agreed.
This agreed statement is referred 1o in these Conditions as the “Final Statement”.

However if, following discussions between the Engineer and the Contractor and any
changes to the draft inal statement which are agreed, it becomes evident that a
dispute exists, the Engineer shali deliver to the Employer (with a copy to the
Contractor) an Interim Payment Certificate for the agreed parts of the draft final
stalement. Thereafter, if the dispute is finally rescived under Sub-Clause 20.4
[Obtaining Dispute Adiudication Board’s Decision] or Sub-Clause 20.5 [Amicable
Settlement], the Contractor shall then prepare and submit to the Employer (with a
py to the Engineer) a Final Statement.

1412

Discharge n submitting the Final Statement, the Contractor shall submit a written discharge

confirms that the fotal of the Final Statement represents full and final settlement
45
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of all moneys due to the Contractor under or in connection with the Contract. This
discharge may state that it becomes effective when the Coniractor has received the
Performance Security and the cutstanding balance of this total, in which event the
discharge shall be effective on such date.

1443

Issue of Final Payment
Certificaie

14.14

Within 28 days after receiving the Final Statement and written discharge in
accordance with Sub-Clause 14.11 [Application for Final Payment Certificate] and
Sub-Clause 14.12 [Discharge], the Engineer shall issue, to the Employer, the Final
Payment Certificate which shall state:

{a)  the amount which is finally dus, and

(b}  after giving credit to the Employer for all amounts previcusly paid by the
Employer and for ali sums to which the Employer is entitled, the balance (if any)
due from the Employer to the Contractor or from the Contractor to the
Employer, as the case may be.

If the Contractor has not applied for a Final Payment Certificate in accordance with
Sub-Ciause 14.11 [Application for Final Payment Certificate] and Sub-Clause 14.12
iDischarge], the Engineer shall request the Contracior to do so. If the Contractor fails
to subimit an application within a period of 28 days, the Enginger shall issue the Final
Payment Certificate for such amount as he fairly determines to be due.

Cassation of Employer's
Liability

14.15

The Employer shall not be liable to the Contractor for any matter or thing under or in
connection with the Contract or execution of the Works, except to the extent that the
Contractor shall have included an amount exgressly for it:

fa)  in the Final Staterment and also

(o) (except for matters or things arising after the issue of the Taking-Over Certificate
for the Works) in the Statement at completion described in Sub-Clause 14.10
[Statement at Completion.

However, this Sub-Clause shall not limit the Employer’s liability under his indemn-
ification obligations, or the Employer’s liakility in any case of fraud, deliberate default
or reckless misconduct by the Employer.

Currencies of Payrnent

46

The Contract Price shall be paid in the currency or currencies named in the Appendix
to Tender. Unless otherwise stated in the Particular Conditions, if more than one
currency is so named, payments shall be made as follows:

(a) if the Accepted Contract Amount was expressed in Local Currency only:

(i} the proportions or armounts of the Local and Foreign Currencies, and the fixed
rates of exchange to be used for calculating the payments, shall be as stated
in the Appendix to Tender, except as otherwise agreed by both Partias;

(i) payments and deductions under Sub-Clause 13.5 [Provisionial Sums)
and Sub-Clause 13.7 [Adjustments for Changes in Legisiation] shall be
made in the applicable currencies and proportions; and

{ii other payments and deductions under sub-paragraphs (a) to (d) of Sub-
Clause 14.3 [Appilication for Interim Payment Certificates] shall be made
in the currencies and proportions specified in sub-paragraph (a)(i) above;

. payment of the damages specified in the Appendix to Tender shall be made in
the currencies and proportions specified in the Appendix to Tender;

Conditions of Condract for Construction




{c)

)

&)

other paymenis to the Employer by the Contractor shall be made in the
currency in which the sum was expended by the Employer, or in such currency
as may be agreed by both Parties;

if any amount payable by the Contractor to the Employer in a particular
currency excesds the sum payable by the Employer to the Centractor in that
currency, the Employer may recover the balance of this amount from the sums
otherwise payable to thé Contractor in other currencies; and

if no rates of exchange are stated in the Appendix to Tender, they shall be those
prevailing on the Base Date and determined by the central bank of the Country.

on by Employer

181

Noitice to Correct if the Contractor fails to carry out any obligation under the Contract, the Enginesr may
by naotice require the Contractor to make good the failure and to remedy it within a
specified reasonable time.

15.2

Termination by Employer The Employer shall be entitled o terminate the Contract i the Gontractor:

@)
(b)
)

(e)

ter

Gereral Conditons

fails to comply with Sub-Clause 4.2 [Performance Securily] or with a notice
under Sub-Clause 15.1 [Notice to Correct],

abandons the Works or otherwise plainly demonstrates the intention not to
continue performance of his obligations under the Contract,

without reasonable excuse fails:

{) tc proceed with the Weorks in accordance with Clause 8
[Commencement, Delays and Suspension], or

{ii) to comply with a notice issued under Sub-Clause 7.5 [Rejection] or Sub-
Clause 7.8 [Remedial Work], within 28 days after receiving it,

supcontracts the whole of the Works or assigns the Contract without the
required agreement,

becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with his creditors, or
carries on business under a receiver, trustee or manager for the benefit of his
creditors, or if any act is done or event occurs which (under applicable Laws)
has a similar effect o any of these acts or events, or

gives or offers to give (directly or indirectly) to any person any bribe, gift, gratuity,
commission or other thing of value, as an inducement or reward:

(i for doing or forbearing to do any action in relation to the Contract, or
(i) for showing or forbearing to show favour or disfaveur to any person in
relation to the Contract,

or if any of the Contractor’s Personnel, agents or Subcontractors gives or offers
to give (directly or indirectly) to any person any such inducement or reward as
is described in this sub-paragraph (). However, lawful inducements and
rewards to Contractor's Personnel shall not entitle termination.

1y of these events or circumstances, the Employer may, upen giving 14 days’

to the Contractor, terminate the Contract and expel the Contractor from the

S@fe.ti&However, in the case of sub-paragraph (e} or {f), the Employer may by notice
rijinate the Contract immediately,
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The Empioyer's election to terminate the Contract shall not preiudice any other rights
of the Employer, under the Contract or otherwise.,

The Contractor shall then leave the Site and deliver any reguired Goods, all
Contractor's Documents, and other design documents made by or for him, 1o the
Engineer. However, the Contractor shall use his best efforts to comply immediately
with any reascnable instructions included in the notice {) for the assignment of any
subcontract, and (i) for the protection of life or property or for the safety of the
Works.

After termination, the Employer may compiete the Works and/or arrange for any other
entities to do so. The Emplover and these entities may then use any Goods,
Contractor's Documents and other design documents made by or on behalf of the
Contractor.

The Employer shail then give notice that the Contractor’s Equipment and Temporary
Works will be released to the Contractor at or near the Site. The Contractor shall
promptly arrarige their removal, at the risk and cost of the Contractor. However, if by
this time the Contractor has failed to make a payment due to the Employer, these
items may be sold by the Employer in order to fecover this payment. Any balance of
the proceeds shall thén be paid to the Contractar.

153

Valuation at Date of As soon as practicable after a notice of termination under Sub-Clause 15.2

Termination {Termination by Employer] has taken effect, the Engineer shall proceed in accordance
with Suk-Clause 3.5 [Determinations] to agree or determing the value of the Works,

Gioods and Centractor's Documents, and any other sums due to the Contractor for

work executed in accordance with the Contract.

15.4
Payment after After a notice of termination under Sub-Clause 15.2 [Termination by Employer] has
Termination taken effect, the Employer may:

(a) proceed in accordance with Sub-Clause 2.5 [Ermplover’s Claims!,

{b)  withhold further payments to the Contractor until the costs of execution,
completion and remedying of any defects, damages for delay in completion (if
any), and all other costs incurred by the Employer, have been established,
and/or

(c}  recover from the Contractor any losses and damages incurred by the Employer
and any extra costs of completing the Works, after allowing for any sum due to
the Conriractor under Sub-Clause 15.3 [Valuation at Date of Termination). After
recovering any such losses, damages and extra costs, the Employer shall pay
any balance 1o the Contractor.

15.5

Emplover's Entitlement The Employer shall be entitled fo terminate the Contract, at any time for the Employer’s

to Terminaiion
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convenience, by giving notice of such termination to the Contractor. The termination
shall take efféct 28 days after the later of the dates on which the Contractor receives this
notice or the Employer returns the Performance Security. The Employer shall not
terminate the Contract under this Sub-Clause in order 10 execute the Works himself or
o arrange for the Works 1o be executed by another contractor.

this termination, the Contractor shall procesd in accordance with Sub-
ause 16.3 [Cessation of Work and Removal of Contractor's Equipment] and shall be
a";cz":n accordance with Sub-Clause 19.6 [Optional Termination, Payment and

slease).
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Sus on and Termination by Contractor

16.1
Contractor's Entittement  If the Engineer fails to certify in accordance with Sub-Clause 14.6 [Issue of interim
to Suspend Work Payment Certificates] or the Employer fails to comply with Sub-Clause 2.4
[Emplover’s Financial Arrangements] or Sub-Clause 14.7 [Payment], the Contractor
may, after giving not less than 21 days’ notice to the Employer, suspend work {or
reduce the rate of work) unless and until the Contracior has received the Payment
Certilicate, reasonable evidence or payment, as the case may be and as described
in the notice.
The Contractor’s action shall not prejudice his entitlemients to financing charges under
Sub-Clause 4.8 [Defayed Payment] and to termination under Sub-Clause 186.2
[Termination by Coniractor].
[ the Contractor subsequently receives such Payment Certificate, evidence or
payment (a3 described in the relevant Sub-Clause and in the above notice) before
giving a notice of termination, the Contractor shall resume normatl working as soon as
is reasonably practicable.
If the Contractor suffers delay and/or incurs Cost as a result of suspending work (or
reducing the rate of work) in accordance with this Sub-Clause, the Cohiractor shall
give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor's Claims] to:
(a)  an extension of time for any such delay, if complation is or wil be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and
) payment of any such Cost plus reasonabls profit, which shall be included in the
Contract Price.
After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.
16.2
Termination by The Contractor shall be entitled to terminate the Contract if:
Contractor
(8)  the Contractor does not receive the reasonable evidence within 42 days after
giving notice under Sub-Clause 16.1 [Contractor’s Enfittement to Suspend
Work] in respect of a failure to comply with Sub-Clause 2.4 [Employer’s
Financial Arrangements],
(by  the Engineer fails, within 56 days after receiving a Statement and supporting
documents, to issue the relevant Payment Ceriificate,
{c)  the Contractor does not receive the amount due under an Interim Payment
Certificate within 42 days after the expiry of the time stated in Sub-Clauss 14.7
[Paymert] within which payment is to be made (except for deductions in
accordance with Sub-Clause 2.5 [Employer’s Claims]),
{d) the Employer substantially fails to perform his obligations under the Contract,
{e)  the Employer fails to comply with Sub-Clause 1.6 [Conifract Agreement] or
Sub-Clause 1.7 [Assignment],
a proionged suspension affects the whole of the Works as described in Sub-
Clause 8.11 [Profonged Suspension)], or
the Employer becomes bankrupt or ihsclvent, goes into liguidation, has a
i receiving or administration order made against him, compounds with his
creditors, or carries on business under a receiver, trustee ¢r manager for the
Caneral Condtions 49




16.3

penefit of his creditors, or if any act is done or evant cccurs which (under
applicable Laws) has a similar effect to any of these acts or events.

In any of these events or circumstances, the Contractor may, upcn giving 14 days’
notice to the Employer, terminate the Contract. However, in the case of sub-
paragraph (f) or (g), the Contractor may by notice terminate the Contract immediatety.

The Contractor’s election to terminate the Contract shall not prejudice any other rights
of the Contractor, under the Contract or otherwise.

Cessation of Work and
Removal of Contractors
Eaquipment

After a notice of termination under Sub-Clause 15.5 [Employer's Entitlernent fo
Termination], Sub-Clause 16.2 [Termination by Confractor] or Sub-Clause 19.6
[Cotional Termination, Payment and Release| has taken effect, the Contractor shall
promptly:

{a) cease al further work, except for such work as may have been instructed by
the Eriginaer for the protection of life or propsrty or for the safety of the Works,

(v)  hand over Contractor's Documents, Plant, Materials and other work, for which
the Contractor has received payment, and

(c) remove all other Goods from the Site, except as necessary for safety, and leave
the Site.

164

Payment on Termination

His
17.1
indemnitias
50

After a notice of termination under Sub-Clause 16.2 [Termination by Contractor] has
taken effect, the Employer shall promptly:

{a)  return the Performance Security to the Contractor,

{6)  pay the Contractor in accordance with Sub-Clause 19.6 [Optional Termination,
Payment and Release], and

{c) pay 1o the Coniractor the amount of any loss of profit or other loss or damage
sustained by the Contractor as a result of this termination.

i Responsibility

The Contrastor shall indemnify and hold harmless the Employer, the Employer's
Personnel, and their respective agents, against and from all claims, damages, losses
and expenses {including legal fees and expenses) in respect of:

(a) bodily injury, sickness, disease or death, of any person whatsoever arising cut
of or in the course of or by reason of the Contractor's design (if any), the
execution and completion of the Works and the remedying of any defects,
unless attributable to any nedligence, wiliul act or breach of the Contract by the
Employer, the Employer’s Personnel, or any of their respective agents, and

) damage to or loss of any property, real or personal {other than the Works), t¢
the extent that such damage or loss:

arises out of or in the course of or by reason of the Contractor’s design
(if any), the execution and completion of the Works and the remedying of
any defects, and

is attributable to any negligence, wilful act or breach of the Contract by
the Coniractor, the Contractor’s Perscnnel, their respective agents, or
anycne directly or indirectly employed by any of them.
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17.2

The Employer shall indemnify and hold harmless the Contractor, the Contractor’s
Personnel, and their respective agents, against and from all claims, damages, losses
and expenses (including legal fees and expenses) in respect of {1} bodily injury,
sickness, disease or death, which is atiribbutable to any negligence, wilful act or breach
of the Contract by the Employer, the Emplover's Personnel, or any of their respective
agents, and (2} the matters for which liability may be excluded from insurance cover,
as described in sub-paragraphs {d){i, (i) and (i) of Sub-Clause 18.3 [insurance
Against Injury to Persons and Damage to Properiy].

Contractor's Care
of the Works

17.3

The Contractor shall take full responsibility for the care of the Works and Goods from
the Cormmencement Date until the Taking-Over Certificate is issued {or is deemed to
pe issued under Sub-Clause 10.1 [laking Over of the Works and Sections)) for the
Works, when responsibility for the care of the Works shall pass o the Employer. i a
Taking-Over Certificate is issued (or is so desmed to be issued) for any Secticn or part
of the Works, respensibility for the care of the Section or part shall then pass to the
Employer.

After responsibility has accordingly passed 1o the Employer, the Contracior shall take
rasponsibility for the care of any work which is outstanding on the date stated in a
Taking-Cver Certificate, until this outstanding work has been completed.

If any loss or damage happens 1o the Works, Goods or Contractor's Documents
during the period when the Contractor is responsible for their care, from any cause
not listed in Sub-Clause 17.3 [Employer’s Risks), the Contractor shall ractify the loss
or damage at the Contractors risk and cest, so that the Works, Goods and
Contractor's Documents conform with the Contract.

The Contractor shall be liable for any loss or damage caused by any actions
performed by the Contractor after a Taking-Over Certificate has been issued. The
Contractor shall also be liable for any loss or damage which occurs after a Taking-
Over Certificate has been issued and which arose from a previous event for which the
Contractor was liable.

Employer's Risks

Ceneral Soncitions

Thie risks referred to in Sub-Clause 17 .4 below are:

{a)  war, hostilities {(whether war be declared or not), invasion, act of foreign
enemies,

o) rebellion, terrorism, revolution, insurrection, military or usurped power, or Civil
war, withirt the Country,

(c) riot, commotion or disorder within the Country by persons other than the
Contractor’s Personnel and other employees of the Contractor and
Subcontractors,

(d)  munitions of war, explosive materials, ionising radiation or contamination by
radio-activily, within the Country, except as may be attributable to the
Contractor’s use of such munitions, explosives, radiation or radic-activity,

& praessure waves causad by aircraft or other aerial devices traveiling at sonic or
supersonic speeds,

{f} use or occupation by the Emplayer of any part of the Permanent Works, except

as may be specified in the Contract,

design of any part of the Works by the Employer’s Personnel or by others for

- whom the Employer is responsible, and

3 any operation of the forces of nature which is Unforeseeable or against which

i an experienced contractor could not reasonably have been expectied to have

taken adequate preventative precautions.
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17.4 If and to the extent that any of the risks listed in Sub-Clause 17.3 above results in loss

Consequénces of or damage to the Works, Goods or Contractor’'s Documents, the Contracter shall

Employer’s Risks promptly give notice to the Engineer and shall rectify this loss or damage to the extent
required by the Engineer.

If the Contractor suffers delay and/or incurs Cost from rectifying this loss or damage,
the Contractor shall give a further notice to the Engineer and shall be entitled subject
{0 Sub-Clause 20.1 [Contractor's Claims] to:

(a) an extensicn of time for any such delay, if comgletion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

() payment of any such Cost, which shall be included in the Gontract Price. In the
case of sub-paragraphs () and (g) of Sub-Clause 17.3 [Employer's Risks],
reasonable profit on the Cost shall also be included.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinationis] to agree or determing these matters,

17.5

Intellectual and Industrial  In this Sub-Clause, “infringement” means an infringement (or alleged infringement) of

Froperty Rights any patent, registered design, copyright, trade mark, trade name, trade secrat or other
intellectual or industrial property right relating to the Works; and “claim” means a claim
{or proceedings pursuing a claim) alleging an infringement.

Whehever a Party does not give notice o the other Party of any claim within 28 days
of receiving the claim, the first Party shall be deemed to have waived any right to
indemnity under this Sub-Clause.

The Emiploysr shall indeminify and fold the Contractor harmiless against and from any
claim aileging an infringement which is or was:

(a) an unavoidable result of the Contractor's compliance with the Contract, or
(by  aresult of any Works being used by the Employer:

{h for a purpose other than that indicated by, or réascnably to be inferred
from, the Contract, or

{ii) in conjunction with any thing not supplied by the Contractor, unless such
use was disclosed to the Contractor prior to the Base Date or is stated
in the Contract.

The Contractor shall indemnify and heold the Employer harmless against and frorm any
other claim which arises cut of or in relation to (i} the manufacture, use, sale or import
of any Goods, or {ij) any design for which the Contractor is responsitle.

If a Party is entitled to be indemnified under this Sub-Clause, the indemnifying Party
miay (at its cost) conduct negotiations for the settlement of the claim, and any litigation
or arbitration which may arise from it. The other Party shall, at the request and cost of
the indemnifying Party, assist in contesting the claim. This other Party {and its
Personnel} shall not make any admission which might be prejudicial 1o the indemnifying
Party, unless the indemnifying Party failed to take over the conduct of any negotiations,
litigation or arbitration upon being requasted 1o do so by such other Party.

17.6
Limitation of Lig
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Sub-Clause 16.4 [Payment on Terrmination] and Sub-Clause 17.1 [Indernnities].

The total liability of the Contractor to the Employer, under or in connection with the
Contract other than undsr Sub-Clause 4.19 |Electricity, Water and Gas], Sub-
Clause 4.20 {Employer's Equipment and Free-lssue Materal], Sub-Clause 17.1
[indemnities] and Sub-Clause 17.5 [intellectual and Industrial Property Rights], shall
not exceed the sum stated in the Particular Conditions or (if a sum is not so stated)
the Accepted Contract Amecunt.

This Sub-Clause shall not limit liability in any case of fraud, deliberate default or
reckless misconduct by the defaulting Party.

18.1 .
General Heguirements In this Clause, “insuring Party” means, for each type of insurance, the Party respansible
for suranses for effecting and maintaining the insurance specified in the reievant Sub-Clause.

Wherever the Contractor is the insuring Party, each insurance shall be effected with
insurars and in terms approved by the Employer, These terms shall be consistent with
any terms agreed by both Parties before the date of the Letter of Acceptance. This
agresmant of terms shall take precedence over the provisions of this Clause.

Wheraver the Employer is the insuring Party, each insurance shall be effected with
insurers and in terms consistent with the details annexed to the Particular Conditions.

If a policy is réquired to indemnify joint insured, the cover shall apply separately io
each insured as though a separate policy had been issued for each of the joint
insured. If a policy indemnifies additional joint insured, namely in addition to the
insured specified in this Clause, (i) the Contractor shall act under the policy on behalf
of these additional joint insured except that the Employer shall act for Employer’s
Personnel, (i) additional joint insured shall not be entitled to receive payments directly
from the insurer or to have any other direct dealings with the insurer, and (i) the
inguring Party shall require all additional joint insured io comply with the conditions
stipulated in the policy.

Each policy insuring against loss or damage shall provide for payments to be made in
the currencies required to rectify the loss or damage. Payments received from insurers
shail be used for the rectification of the loss or damage.

The relevant inguring Party shall, within the respective periods stated in the Appendix
1o Tender (calculated from the Commencement Date), submit to the other Party:

(a) evidence that the insurances described in this Clause have been effecied, and

(p)  copies of the policies for the insurances described in Sub-Clause 18.2
Unsurance for Works and Contractor's Equipment] and Sub-Clause 18.3
linsurance against injury to Persons and Damage to Property].

When each premium is paid, the insuring Party shall submit evidence of payment to
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18.2

to the executicn of the Works and ensure that insurance is maintained in accordance
with this Clause.

Neither Party shall make any material aiteration tc the terms of any insurance without
the prior approval of the other Party. If an insurer makes {or attampis to make) any
alteration, the Party first notified by the insurer shall promptly give notice to the other
Party.

If the insuring Party fails to effect and keep in force any of the insurances it is required
to effect and maintain under the Contract, or faiis to provide satisfactory evidence and
copies of policies in accordance with this Sub-Clause, the other Party may {(at its
option and withoul prejudice to any other right or remedy) effect insurance for the
relevant coverage and pay the premiums due. The insuring Party shall pay the amount
of these premiums to the other Party, and the Contract Price shall be adjusted
accordingly.

Nothing in this Clause limits the obligations, liabilities or responsibilities of the
Coritractor or the Employer, under the other terms of the Contract or otherwise. Any
amounts not insured or not recovered from the insurers shall be borne by the
Coritractor and/or the Employer in accordance with these obligations, liahilities or
responsibilities. However, i the insuring Party fails to effect and keep in force an
insurance which is available and which it is réquired 1o effect and maintain under the
Contract, and the other Party neither approves the omission nor effects insurance for
the coverage relevant to this default, any moneys which should have been recoverable
under this insurance shall be paid by the insuring Party.

Payments by one Party to the other Party shall be subject to Sub-Clause 2.5
[Employer’s Claims| or Sub-Clause 20.1 [Contractor's Claims), as applicable.

Insurarice for Works and
Contractor's Equipment

54

The insuring Party shall insure the Works, Plant, Materials and Contractors
Documents for net less than the full reinstatement cost including the costs of
demoliticn, removal of debris and professional fees and prcfit. This insurance shall be
effective from the date by which the evidence is to be submitted under sub-paragragh
(@) of Sub-Clause 18.1 [General Requirements for Insurances], until the date of issue
of the Taking-Over Certificate for the Works.

The insuring Party shall maintain this insurance to provide cover until the date of issue
of the Performance Certificate, for loss or damage for which the Contractor is jiable
arising from a cause occurring prior to thie issue of the Taking-Over Certificate, and for
loss or damage caused by the Contractor in the course of any other operations
(including those under Clause 11 [Defects Liability]).

The insuring Party shall insure the Contractor’s Equipment for not less than the full
replacement value, including delivery to Site. For each item of Contractor's Equiprment,
the insurance shall be effective while it is being transported to the Site and until it is
no longer required as Contractor's Equipment.

Uniess otherwise stated in the Particular Conditions, insurances under this Sub-Clause:

shail be effected and maintained by the Contractor as insuring Party,

shall be in the jcint names of the Parties, who shall be jointly entitled to receive
payments from the insurers, payments being held or allocated between the
1 Parties for the sole purpose of rectifying the loss or damage,

: shall cover all loss and damage from any cause not listed in Sub-Clause 17.3
[Employer’s Risks],

Cenelitions of Contract for Corstruction




18.8

Insurance agsinst Infury
to Persons and Damage

d)  shal alsc cover loss or damage to a part of the Works which is attributable to
the use or occupation by the Employer of another part of the Works, and loss
or damage from the risks listed in sub-paragraphs (g), {g) and {h) of Sub-
Clause 17.3 [Employer’s Risks|, excluding {in each case) risks which are not
insurable at commercially reasonable terms, with deductibles per occurrence of
not more than the amount stated in the Appendix to Tender (if an amount is not
so stated, this sub-paragraph {d) shail not apply), and

(e) may however exclude loss of, damage 1o, and reinstatement of;

(i a part of the Works which is in a defective condition due to a defect in
its design, materials or workmanship {but cover shall include any other
parts which are lost or damaged as a direct result of this defective
condition and not as described in sub-paragraph (i) below),

{ii) a part of the Works which is lost or damaged in order to reinstate any
other part of the Waorks if this other part is in a defective condition due to
a defect in its design, materials or workmanship,

(iii) a part of the Works which has been taken over by the Employer, except
to the extent that the Contractor is liable for the loss or damage, and

(v}  Goods while they are not in the Country, subject to Sub-Clause 14.5
[Plant and Materials intended for the Works].

If, more than one year after the Base Date, the cover described in sub-paragraph {d)
above ceases 1o be available at commercially reasonable terms, the Contractor shall
{as insuring Party) give notice to the Employer, with supporting particulars. The
Employar shall then {j) be entitled subject to Sub-Clause 2.5 [Employer's Claims] to
payment of an amount equivalent t¢ such commercially reasonable terms as the
Contractor should have expacted to have paid for such cover, and (i) be deemed,
unless he obtains the cover at commercially reasonable terms, to have approved the
omission under Sub-Clause 18.1 [General Requiremerits for Insurances].

to Property
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The insuring Party shall insure against each Party’s liability for any loss, damage, death
or bodily injury which may occur o any physical property (except things insured under
Sub-Clause 18.2 [insurance for Works and Contractor’s Equipment]) of o any person
{except persons insured under Sub-Clause 18.4 [insurance for Contractor’s
Personnel]), which may arise out of the Contractor's performance of the Contract and
occurring before the issue of the Performance Certificate.

This insurance shall be for a limit per occurrence of rot less than the amount stated in
the Appendix to Tender, with na limit on the number of occurrences. If an amount is not
stated in the Appendix to Tender, this Sub-Clause shall not apply.

Unless otherwise stated in the Particular Cenditions, the insurances specified in this
Sub-Clause:

=

shall be effected and maintained by the Conlraclor as insuring Party,

shall be in the jeint names of the Parties,

shall be extended to cover liability for all loss and damage to the Employer’s
property (except things insured under Sub-Clause 18.2) arising out of the
Contractor’'s perfermance of the Contract, and

{d  may however exclude liability to the extent that it arises from:

PR
L5

the Employer’s right to have the Permanent Works executed on, over, under,
in or through any land, and to occupy this land for the Permanent Waorks,
damage which is an unavoidable result of the Contractor’s obligations to
execute the Works and remedy any defects, and
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(i) a cause listed in Sub-Clause 17.3 [Employer's Risks], except to the
extent that cover is available at commercially reasonable terms.

18.4

Insurance for
Contractar’s Personne]

189
Definition of Force
Majeure

The Coenitractor shall effect and maintain insurance against liability for claims,
damages, iosses and expenses (including legal fees and expenses) arising from injury,
sickness, disease or death of any person employed by the Contractor or any other of
the Contractor's Perscnnel.

The Employer and the Engineer shall also be indemnified under the policy of
insurance, except that this insurance may exclude losses and claims to the extent
that they arise from any act or neglect of the Employer or of the Employer’s
Personnel,

The insurance shall be maintained in full force and effect during the whole time that
these personnel are assisting in the execution of the Works. For a Subcontracior's
employees, the insurance may be effected by the Subcontractor, but the Contractor
shall be responsible for compliance with this Clause.

In this Clause, “Force Majeure” means an exceptional event or circumstance;

(@  which is beyond a Party’s control,

(b)  which such Party could not reasonably have provided against before entéring
into the Contract,

{c) which, having arisen, such Party could not reascrably have avoided or
cvercome, and

{d)  which is not substantially attributable to the other Party.

Force Majeure may include, but is not limited to, exceptional events or circumstances
of the kind listed below, so long as conditions (a) to (d) above are satisfied:

(i) war, hostilities (whether war be declared or not), invasion, act of foreign
enemies,

(i} rebellion, terrorism, revolution, insurrection, military or usurped power, or
civil war,

(iii) riot, commotion, disorder, strike or lockout by persons other than the
Contractor’s Personnel and other employees of the Contractor and Sub-
contractors,

{ivy  munitions of war, explosive materials, ionising radiation or contamination
by radio-activity, except as may be attributable to the Contractor's use of
such munitions, explosives, radiation or radio-activity, and

{v) natural catasirophes such as earthguake, hurricans, typhoon or volcanic
activity.

18.2

Motice of Force Majeure
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If a Party is or will be prevented from performing any of its obligations under the
fontract by Force Majeure, then it shall give notice to the other Party of the event or
cymstances constituting the Force Majeure and shall specify the obligations, the
Jrmance of which is or will be prevented. The notice shall be given within 14 days
r the Party became aware, or should have become aware, of the relevant event or
cPmstance constituting Force Majeure.
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The Party shall, having given notice, be excused performance of such obligations for
so long as such Force Majeure prevents it from performing them.

Notwithstanding any other provision of this Clause, Force Majeure shall not apply to
obligations of either Party to make payments to the cther Party under the Gontract.

Duty to Minimise Delay

189.4

Bach Party shall at all times use all reasonable endeavours to minimise any defay in
the performance of the Contract as a result of Force Majeure.

A Party shall give notice to the other Party when it ceases to be affected by the Force
Majeure.

Consequences of Force
Majeure

18.5

If the Contractor is prevented from performing any of his obligations under the
Contract by Force Majeure of which notice has been given under Sub-Clause 19.2
[Notice of Force Majeure], and suffers delay and/or incurs Gost by reason of such
Fotce Majeure, the Contractor shall be entited subject to Sub-Clause 20.1
[Contractot’s Claims] to:

(a) an extension of time far any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion)], and

{b)  if the event or circumstance is of the kind described in sub-paragraphs (i) to (iv)
of Sub-Clause 19.1 [Definition of Force Majeure] and, in the case of sub-
paragraphs (i) to (v}, occurs in the Country, payment of any such Cost.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Delerrninations] 1o agree ot determine these matiars.

Force Majeure Affecting
Subcontracior

19.6

If éiny Subcontractar is enditled under any contract or agreement relating to the Works
to relief from force majeure on terms additional to or broader than those specified in
this Clause, such additional or broader force majeure events or circumstances shall
not excuse the Contractor’s non-performance or entitle him 1o relielf under this Clause.

Optional Termination,
Paymient and Release

If the execution of substantially ali the Works in progress is prevented for a continuous
period of 84 days by reason of Force Majeure of which nolice has been given under
Sub-Clause 19.2 [Notice of Force Majeure], or for multiple periods which fotal more than
140 days due to the same notified Force Majeure, then either Farty may give to the other
Party a notice of termination of the Contract. In this event, the termination shalt take
effect 7 days after the notice is given, and the Contractor shall preceed in accordance
with Sub-Clause 16.3 [Cassation of Work and Removal of Contractor’s Equipment].

Upon such termination, the Engineer shall determine the value of the work done and
issue a Payment Certificate which shall include:

{a)  the amounts payable for any work carried out for which a price is stated in the
Contract;

(b) the Cost of Flant and Materials ordered for the Works which have been
delivered to the Contractor, or of which the Contractor is liable to accept
delivery: this Plant and Materials shall become the property of (and be at the
risk cf) the Employer when paid for by the Employer, and the Contractor shall
! place the same at the Employer’s disposal;

T any other Gost or liability which in the circumstances was reasonably incurred
by the Contractor in the expectation of completing the Works;
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{d)  the Cost of removal of Temporary Works and Contractor’s Equipment from the
Site and the return of these items to the Contractor’s works in his country (or
to any Gther destination at no greater cost);, and

()  the Cost of repatriation of the Contractor’s staff and labour employed wholly in
connsction with the Works at the date of termination.

18.7

Release from
Performance
under the Law

£
Cla
fis

201
Contractor's Claims
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Ngtwithstanding any other provision of this Clause, if any event or circumstance
outside the control of the Parties (including, but not limited to, Force Majeure) arises
which makes it impossible or unlawful for either or both Parties 1o fulfil its or their
contractual obligations or which, under the law governing the Contract, entitles the
Parties to be released from further performance of the Contract, then upon nctice by
gither Party to the other Party of such event or circumstance:

(@)  the Parties shall be discharged from fusther performance, without prejudice to
the rights of either Party in respect of any previous breach of the Contract, and

(b)  the sum payable by the Employer to the Contractor shall be the same as would
have been payable under Sub-Clause 19.8 [Optional Termination, Payment and
Release] if the Contract had been terminated under Sub-Clause 19.6.

isputes and Arbitration

If the Contractor considers himself to be entitled to any extension of the Time for
Completion and/or any additional payment, uhder any Clause of these Gonditions or
otherwise in connection with the Contract, the Contractor shall give nctice to the
Engineer, describing the event or circumstance giving rise to the clam. The notice
shall be giveri as scon as practicable, and not later than 28 days after the Contractor
became aware, or should have become awars, of the event or cifcumstance.

If the Coritractor fails t¢ give notice of a claim within such period of 28 days, the Time
for Completion shall not be extended, the Contractor shall not be entitled to additional
payment, and the Employer shall be discharged from all liability in connection with the
claim. Otherwise, the following provisions of this Sub-Clause shall apply.

The Contractor shall also submit any other notices which are required by the Contract,
and supporting particulars for the claim, all as relevant to such event or circurnstance.

The Contractor shall keep such contemporary records as may be necessary 10
substantiate any claim, either on the Site or at another location acceptable to the
Engineer. Without admitting the Employer’s liability, the Engineer may, after recelving
any notice under this Sub-Clause, monitor the record-keeping and/or instruct the
Cortractor to keep further contemporary records. The Contractor shall permit the
Engineer to inspect all these records, and shali (if instructed) submit copies to the
Engineer.

Within 42 days after the Contractor became aware (of should have become aware) of
the event or circumstance giving rise to the claim, or within such other pericd as may

be proposed by the Contractor and approved by the Engineer, the Contractor shall

end to the Engineer a fully detailed claim which includes full supporting particulars of
asis of the claim and of the extension of time and/cr additional payment claimed.
 event or circumstance giving rise to the claim has a continuing effect:

this fully detailed claim shall be considered as interim;
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(b)  the Goniractor shall send further interim claims at monthly intervals, giving the
accumulated delay and/or amount claimed, and such further particulars as the
Engineer may reasonably require; and

(©  the Contractor shall send a final claim within 28 days after the end of the effects
resulting from the event or circumstance, or within such other pericd as may be
proposad by the Contractor and approved by the Engineer.

Within 42 days after receiving a claim or any further particulars supporting a previous
claim, or within such other pericd as may be proposed by the Engineer a